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Introduction

The original meaning of the notion gender is sex in the biological sense, namely female and
male. According to this interpretation, the two English nouns “sex” and “gender” are equivalent. The
legal definition of the term contained in the Rome Statute of the International Criminal Court of 17
July 1998 also corresponds with this meaning. Interestingly, no other act of international law, be it at
the universal (global) or regional level, has addressed the issue of the legal meaning of the term gender.
The Rome Statute referred to above is quoted in the literature on the subject and in the judgments of
the tribunals as a reference in this unregulated issue. In line with Art. 7 Sec. 3 “For the purpose of this
Statute, it is understood that the term “gender” refers to the two sexes, male and female, within the
context of society. The term “gender” does not indicate any meaning different from the above.”

For some time, however, there have been legislative attempts to change this definition to

|II

“women and men persecuted for not following oppressive dress codes, or “traditional” gender roles”?.
Some law scholars hold the opinion that the change of the definition of gender in the treaty is justified,
which would imply a change of the legal norm, and thus legitimize references to this amended
provision in national court disputes?.

Nevertheless, one should be aware of de lege lata in that subsequent international
agreements indicate also equality and legal equality of the two genders using the phrase “gender
equality” and not “sex equality”. Similarly, although without a legal definition, the notion of gender is
mentioned in two international treaties universally recognised to be the basic source of human rights

in the doctrine of international law, namely the International Covenant on Civil and Political Rights of

16 December 1966* and the Universal Declaration of Human Rights of 10 December 1948°.

1 Rome Statute of the International Criminal Court of 17 July 1998 (Polish Journal of Laws of 2003 No. 78, Item 708).

2 . Davis, This is how we won a historic victory for women’s and LGBTIQ rights in international law, Open Democracy:
https://www.opendemocracy.net/en/5050/this-is-how-we-won-a-historic-victory-for-womens-and-Igbtig-rights-in-
international-law/ (accessed 4.03.2021).

3 International Criminal Court, Policy Paper on Sexual and Gender-Based Crimes, June 2014; L. Davis, Reimagining Justice for
Gender-Based Crimes at the Margins: New Legal Strategies for Prosecuting Isis Crimes Against Women and LGBTIQ Persons,
“William & Mary Journal of Women and the Law”, 2018/24(3).

4 Cf. Art. 2 of the International Covenant on Civil and Political Rights opened for signature in New York on 16 December, 1966
(Polish Journal of Laws of 1977 No. 38, Item 167).

5 Art. 2 of the Universal Declaration of Human Rights adopted and proclaimed by the United Nations General Assembly on
10 December 1948 (General Assembly resolution 217 A (Ill)). A number of other treaties, significant in the doctrine of
international law, which refer in the same way to gender as a binary sex should be listed here too and include the International
Covenant on Economic, Social and Cultural Rights of 19 December, 1966, the Convention on the Rights of Persons with
Disabilities of 13 December, 2006, the International Convention Against Apartheid in Sport of 10 December, 1985, Additional
Protocol to the European Social Charter of 5 May 1988 opened for signature by the member states of the Council of Europe,
Protocol Additional to the Geneva Conventions Relating to the Protection of Victims of Non-International Armed Conflicts
(Protocol 1) of 8 June 1977, Convention against Discrimination in Education of 15 December 1960, Discrimination
(Employment and Occupation) Convention of the International Labour Organization of 25 June 1958, Charter of Fundamental
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Around the definition

The legal category of gender is only at the stage of being formed, interpreted and discussed by
scholars. In line with the expectations, politicians, social activists, scholars, and interest group
representatives hold extreme attitudes corresponding to their worldview. Some opt for the need to
establish a separate, legal category of the so-called non-binary or third gender, while the other group
insists on maintaining the status quo with two biological sexes. The first option is favoured by left-wing
groups seeking to grant rights to people who identify as non-binary or to extend the existing set of
privileges. Since no set of legally binding norms regulating the interpretative scope of gender as a legal
category has been established so far, non-legal, scientific or popular terms should be used.

As mentioned in the introduction, the term sex refers to the two sexes defined biologically,
whereas gender describes the social role assumed by a given person®. Most often, sex and gender are
the same and compatible. In this situation, the person is referred to as gender normative. However, a
small percentage of people do not identify their gender with the sex understood in biological terms
(gender non-conforming persons) or consider themselves doubtful or insecure about their gender or
cultural identity ("questioning" or "queer" persons in the LGBTQ initialism (lesbian, gay, bisexual,
transgender, queer)). Gender understood in this way refers to an individual whose actual or perceived
(socially, because the role of an individual in society and their image as seen by the surrounding people
in their local, national, regional community, etc. is important) sex, gender identity, self-image,
appearance, behaviour or expression in the society is independent of whether the gender identity,
image, appearance, behaviour or expression differ from those traditionally associated with the sex
assigned at birth’.

The domain of international humanitarian law of armed conflict provides an interesting and
noteworthy interpretation of this category. According to the definition contained in the Rome Statute
and incorporated into executive acts e.g. by the North Atlantic Treaty Organization (NATO)?, in order

to achieve the expected results of missions or operations, it is necessary and effective to take into

Rights of the European Union of 7 December 2000, Council of Europe’s Convention for the Protection of Human Rights and
Fundamental Freedoms of 4 November 1950.

6 Commissioner for Human Rights, Human Rights and Gender Identity, CommDH/IssuePaper(2009)2 Original version,
Strasbourg, 29 July 2009.

7 Gender Equality Law Centre, Getting Our Definitions Right: https://www.genderequalitylaw.org/Igtbgdefinitions (accessed
4.03.2021).

8 The author completed courses organized by NATO Stability Policing Center of Excellence and NATO Joint Advanced
Distributed Learning in the areas of gender perspective, gender advisor, gender focal point or combating trafficking in human

beings in February and March 2021.
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account the natural (biological) differences between the functioning of a woman and a man®, their
equivalent and legally equivalent roles in the society, as well as to use the complementary character
of the two sexes to promote peace and international stability. In terms of the protection and guarantee
of gender equality, the legal system of NATO is based on ten UN Security Council resolutions that make
up the Women, Peace and Security Agenda (WPS Agenda)?®, the United Nations Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW)%, four principles of integrating the
gender perspective in armed conflicts?, as well as on its own strategic directive. NATO Bi-Strategic
Command Directive 40-1 of 20093 states that gender refers specifically to a social trait related to being
a man or a woman, learned through socialisation, which determines a person’s position and value in a
given context, as well as relationships between women, men, girls and boys, as well as relations
between women and relations between men.

Gender identity, and thus belonging to a group or a gender category, is understood in a variety
of ways because there is no legal definition that would bind entities either within the national or
international legal framework. It affects civilians’ most intimate area, hence a rigid legal framework is
difficult to expect. However, for two decades there has been an increasing number of reports to public
administration bodies and civil proceedings initiated in many countries whose citizens demand re-
classification of their assignment to a binary division into two biological sexes. Ultimately, sex is the
legal category that comes first, along with the age and name, when basic data about a person are
provided. The third category, other than male or female, is on the one hand a chance for people who
do not identify themselves with the biological sex assigned to them, or who question their belonging
to a single gender category. Certain steps have been taken to answer such needs voiced by some
citizens, including introduction in the legislation of Australia and New Zealand of the so-called third or

rather unclassified (indeterminate)!* sex, or the rulings of the supreme courts that equalize the rights

9 Also in the structure and functioning of the brain. See A. Moir, D. Jessel, Pte¢ mézgu: o prawdziwej réznicy miedzy mezczyzng
a kobietq, PIW, Warszawa 2002

10 UN Women: In Focus: Women, Peace, Power: https://www.unwomen.org/en/news/in-focus/women-peace-security
(accessed 4.03.2021)

11 Convention on the Elimination of All Forms of Discrimination against Women of 18 December 1979 (Polish Journal of Laws
of 1982 No. 10 Item 71).

12 The issue here are the rules of female participation (increasing the representation of women in high positions in institutions
and decision-making positions), protection (military operations must take into account the needs of women and girls in terms
of their safety), prevention (military entities must pay attention to the role of women in preventing outbreaks and escalations
of conflict) and aid and reconstruction (an absolute necessity to integrate a gender perspective in humanitarian aid planning).
J. Krause, W. Krause, P. Branfors, Women's Participation in Peace Negotiations and the Durability of Peace, International
Interactions, 2018/44 (6), pp. 985-1016.

13 Bi-Strategic Command Directive 040-001 Integrating UNSCR 1325 and Gender Perspective into the NATO Command
Structure SH/SAG/GEN/JC/17-317874/1 TSC-GSL-0010/TT-170733/Ser:0761.

14 ABC News, Gender ruling: High Court recognises third category of sex: https://www.abc.net.au/news/2014-04-02/high-
court-recognises-gender-neutral/5361362?nw=0; Intersex Human Rights  Australia, On a third sex:
https://ihra.org.au/18064/on-a-third-sex/ (accessed 4.03.2021).
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of non-binary persons, and grant them the right to indicate a different sex in the identity document
(the so-called X gender) e.g. by tribunals in Pakistan, Nepal and the Netherlands.

The list of countries which accommodate an additional legal gender category is growing,
although it is based on various historical and cultural premises or legal bases®®. The situation is similar
in some parts of the United States, where this legal category is regulated by state law. Public
administration bodies receive increasing numbers of applications from transgender, non-binary
people. As citizens, transgender people (whose gender identity or gender roles differ from those
usually related to the sex to which they were assigned at birth, which is not equivalent to
transsexualism, i.e. gender identity disorder in adolescents and adults assigned with an international
classification of diseases code ICD-10 F64.0%) demand that their particular state departs from the idea
that gender is innate and dichotomous?’. This, in turn, raises questions of a legal (when, on what basis
and to what extent the rights of transgender people are to be legalized) and also of a social nature
(concerning perception of the public opinion which in majority is gender normative, their support,
whether it is full or partial/to what extent/or rejection of the views expressed in this way and the fight

for the rights of sexual minorities).

15 Cf. J. Wilde, Which Countries Recognize a Third Gender? https://www.seeker.com/which-countries-recognize-a-third-
gender-1792625521.html (accessed 4.03.2021).

16 More information on this subject: M. Banas, K. Warminska (eds.), Kulturowe emanacje ciata, Wyd. UJ, Krakéow 2011; M.
Debinska, Prawo, seksuologia a transptciowosc: przemiany spoteczno-kulturowych praktyk konstruowania ptci w Polsce (1964-
2012), Front Cover, Warszawa 2015; R. Nye (ed.), Sexuality, Oxford University Press, Oxford 1999; A. Sobarska, K. Smyczek,
Gender Incongruence in Transgender Persons: Analysis of the Authors' Own Research, “Acta Universitatis Lodziensis. Folia
Sociologica”, 2020/72, pp. 79-94.

17T. Meadow, "A rose is a rose": On Producing Legal Gender Classifications, “Gender and Society” 2010/24(6).
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Conclusions

In the last decade, a few countries have accommodated a third legal gender category to legally
recognize the existence of a group of people who do not identify with their biological sex assigned at
birth. Along with the third category (the third gender), marked as "X" in identity cards and passports
in few countries to date, a legal gap has emerged resulting from the lack of a legal definition of what
gender is, how to understand it, and also what rights and obligations result from being a member of
this group. Legal discussion is accompanied by a probably even more heated social and religious
debate. After all, gender concerns the most intimate area of human life, that of the fundamental issue
of who the human person is. Finally, it is worth looking at the de jure practices concerning the legal
gender category introduced in Pakistan, which de facto meet certain problems. The Khawaja Sira
community applied for a third gender category to be recognised because it considered itself
marginalized in its homeland, and thus struggled for a long time to give its members the right to freely
define their own identity. Although the third category was actually created under Pakistani law, most
people interested in it continue to register as males. This is due to the high cost of observing the
regulations, registration, notification, limited material benefits related to the third legal category of
gender, lack of access to most professions, social reluctance, and difficulties in everyday life, both in
the public and private domains. This discourages the Khawaja Sira community from registering, and as
a result enjoying the privileges of the legal category they successfully fought for. “In doing so [as the
author points out], | caution against over emphasizing the symbolic value of legal recognition for

gender-nonconforming groups” 8,

18 M. Nisar, (Un)Becoming a Man: Legal Consciousness of the Third Gender Category in Pakistan, “Gender & Society”

2017/32(5).
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