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Introduction

The last few decades have seen a significant change in the attitudes towards divorce and
separation in France. An increase in the number of couples who decide to end their formal
relationship reflects social evolution and changing attitudes towards marriage and partnership
relationships. Parents going through a divorce or separation are no longer stigmatized in the
society. Also, the number of mixed families and parents raising children on their own is on the
increase. These trends are also visible in French civil law. Divorce procedures are being
simplified, and spouses or partners are encouraged to reach an agreement. Nowadays, married
couples can divorce without the involvement of a judge, while civil unions can be dissolved by
a unilateral declaration of will. In terms of establishing child custody arrangements after the
breakdown of a relationship, parents are encouraged to engage in dialogue and reach an
agreement. The principle of civil law is to maintain the joint exercise of parental authority
despite separation and the involvement of both parents in the upbringing and education of their
children. In its official statement, the Supreme Council for Family, an advisory body to the
Prime Minister, emphasizes that the separation of parents should not affect the bond between

each parent and their child'.

The study focuses on the legal issues of establishing parental care arrangements
following a relationship breakdown. The first part outlines the legal framework for forming and
dissolving formal relationships (i.e., marriage and civil union) in the context of parenting. Next,
the study examines the legal principles governing the determination of parental authority in the
aftermath of a relationship breakdown, both through mutual agreement between the parties and,
in cases of parental conflict, through family court proceedings. The last part deals with

implementation of parental care arrangements.

' S. Dupont, Maintenir le dialogue parental aprés la séparation: une tiche développementale, [in:] S. Dupont
(ed.), Le cycle de vie des familles contemporaines. Eres, 2022, p. 212.
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1. Formalising a relationship — legal regulations
1.1. Legalising a relationship — legal possibilities

French law provides for two ways of legalising a relationship: marriage and civil unions.
The regulations regarding marriage are included in Book 1, Chapter 5 of the French Civil Code?
(later referred to as: the Civil Code). The institution of a civil union (pacte civil de solidarite,
later in the article referred to as: PACS or civil union) was introduced into French law in 1999,
by the Act of 15 November 1999 on the Civil Solidarity Pact’. The main differences between
these two legal regimes concern the degree of formalization of a relationship, mutual rights and
obligations of partners/spouses, and issues related to parenting and child care. Both marriages
and civil unions can be entered into by same-sex couples*. Moreover, French law treats same-
sex and opposite-sex couples equally in terms of the rights and obligations associated with
legalised relationships. The same is true about regulations concerning parenting, adoption and

child custody following a relationship breakdown.

Under French civil law, marriage is entered into by two adults of the opposite or same
sex’ during a ceremony before a registrar and in the presence of witnesses. The spouses commit
to sharing a life together, making joint decisions on family matters, offering mutual support,
respect, and assistance, and being faithful to each other. Under the Civil Code, a child conceived
or born during a marriage is presumed to be the child of the mother’s husband. Consequently,
both parents automatically acquire parental rights and exercise parental authority jointly. This
means that both of them are obligated to safeguard the child’s safety, foster their development
and education, take care of their health, upbringing and moral growth, and respect their dignity
(see Article 371 et seq. of the Civil Code). Parental authority is vested in parents until the child
reaches the age of majority or is emancipated. At the same time, parents are obligated to involve

the child in decisions affecting them, taking into account their age and maturity.

2 Code civil, available at: https://www.legifrance.gouv.fr/codes/texte 1c/LEGITEXT000006070721/2023-06-30/
(access: 25.06.2023).

3 Loi n® 99-944 du 15 novembre 1999 relative au pacte civil de solidarité, available at:

https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000761717/2020-10-15/ (access: 25.06.2023).

Same-sex marriages were legalised in France in 2013 under the Act of 17 May 2013, opening the institution of

marriage to unions of same-sex couples (Loi no. 2013-404 du 17 mai 2013 ouvrant le mariage aux couples de

personnes de méme sexe, available at: https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000027414540).

Under French civil law, a minor can marry only in exceptional circumstances. Article 148 et seq. of the Civil

Code defines the conditions for a minor to marry with the parental consent.
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The procedure for entering into a civil union (PACS) is much less formalised than for
getting married. The PACS is a civil law contract signed by both parties before an authorized
local official or notary. The presence of witnesses is not required, which allows couples who
do not want to inform others about their decision, to formalise their relationship. The law
specifies only the minimum requirements for the PACS: it must include the parties’ personal
data and their declaration of entering into a civil partnership in accordance with the applicable
law. Formalising the relationship involves a declaration of sharing a life together, mutual
financial suppor (i.e., participation in household costs in proportion to one’s income), and
mutual assistance in difficult life situations, such as unemployment or illness. Partners may

determine a specific amount that they will pay for joint maintenance in the PACS agreement.

Parents of children born in civil and informal unions do not automatically acquire joint
parental authority. The mother’s parental rights stem from her name being recorded on the
child’s birth certificate, while the father must acknowledge paternity to establish his rights. For
joint parental authority with the mother, paternity recognition must occur before the child turns
one year old. After this period, parental authority is exercised solely by the child’s mother. The
father who has not acknowledged the child’s paternity in due time may file an application for
establishing parental rights with the local registry office in consultation with the mother. After
his application has been approved, the father’s name is added to the child’s birth certificate and
he acquires parental authority. If the mother does not consent to late recognition of paternity,
the father can request a family court to establish parental rights. A family judge makes
a decision based on the best interest of the child. If the judge accepts the application, the father’s
name is added to the child’s birth certificate and he is granted parental authority.

French law does not provide for joint adoption of children by couples in civil unions.
Adoption can only be made by one of the partners, who will then have an established legal bond

with the child. Likewise, an individual may not adopt children of their partner under the PACS.
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1.2. Ending a relationship

Marriage can be terminated through divorce. The French Civil Code distinguishes four
types of divorce: a mutual consent divorce, acknowledgment of the breakdown of the marriage,

irretrievable breakdown of the marital bond, and a fault divorce.

The procedure for divorce by mutual consent was incorporated into the French legal
system in 2017°. This is the only divorce procedure that takes place without the involvement of
a court. The parties sign a divorce agreement, which must be prepared by a lawyer or legal
advisor and then submitted to a notary office. The agreement specifies all the issues related to
the dissolution of the marriage, including the division of property and parental authority. It is
worth noting that this procedure is also possible if a divorcing couple has minor children.
A court does not interfere with the content of a divorce agreement, division of duties and
parental arrangements. An out-of-court divorce is not possible only in the situation when
a petition has been submitted to hear a minor child. In such situations, the case is considered by

a family court (see Art. 229-2 of the Civil Code).

Other divorce proceedings necessitate the involvement of a judge, court hearings, and
judicial rulings on matters related to parental authority and child custody. In the case of
a divorce based on the acknowledgment of marital breakdown, both parties mutually agree to
terminate their relationship but are unable to reach consensus on issues such as property division
or parental care arrangements. A fault divorce is possible if one or both spouses materially
breached their marital obligations. This procedure allows the filing spouse to seek
compensation, damages, and court costs from the party responsible for marriage breakdown.
A divorce on the grounds of irretrievable breakdown of the marital bond can be granted if the

spouses have been living apart for at least 1 year.

In the case of civil unions, partners may, at any time during the relationship, draw up an
agreement modifying their arrangements respecting the basic principles of PACS, i.e. the
obligation to live together and cover costs jointly. Such a change requires consent from both

partners. The situation is different when partners want to end their civil union. Each partner has

® Loi n° 2016-1547 du 18 novembre 2016 de modernisation de la justice du XXle siécle, available at:
https://www.legifrance.gouv.fr/loda/id/JORFTEXT000033418805/ (access: 15.07.2023).
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the right to terminate a PACS agreement by means of a unilateral declaration submitted to the
appropriate local registry office or before a notary. The PACS may also be terminated by the
parties” mutual consent expressed in writing and sent to the registry office. Issues related to
child custody are determined by partners jointly as part of a parental agreement or by a family
court. The same rules concerning parental care apply to individuals in an informal relationship
who raised children together. Parents jointly determine child custody arrangements in a parental
agreement and if the cannot agree on these arrangements, the case is considered by a family

court.
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2. Formalising a relationship — legal regulations

As a rule, the separation of parents does not affect the exercise of parental authority,
which belongs to both parents. From the point of view of the child’s interest, it is best when
parents jointly agree on child custody arrangements following their relationship breakdown,
both in the case of a divorce, termination of the PACS relationship, as well as in the case of
breaking up an informal relationship. These arrangements are written down in a special
document - a parental agreement (convention parentale). Parents can prepare such an agreement
themselves using official forms provided by the Ministry of Justice, or they may seek the
assistance of a lawyer or legal advisor. The parental agreement may also be reached as a result

of mediation.

The parental agreement defines responsibilities and financial obligations of both parents
in caring for their child’. To be enforceable, the agreement must be approved by a family court,
at the parents’ request (see Article 373-2-7 of the Civil Code). A family judge examines whether
the agreement has been drawn up with the parents’ freely given consent and whether it
sufficiently protects the child’s interests. The agreement which has been concluded under
duress or which violates the child's best interest, will be rejected. However, the judge is not
entitled to make changes to the concluded agreement. A court hearing is not required to approve

the parental agreement, unless the judge decides otherwise.

The court approval of the arrangements for exercising parental authority following
a relationship breakdown is not necessary only in the case of a mutual consent divorce -
a divorce agreement concluded by the parties determines the issues connected with child
custody. Submitting the divorce agreement to a notary’s office renders it legally enforceable. It
is worth noting that, unlike in the case of a parenting agreement, the content of a divorce
agreement regarding child custody is not subject to judicial review. Consequently, there is no
mechanism in place to ensure that the child’s interest has been adequately secured®. An out-of-
court divorce is not possible if a minor child requests a family court hearing. In this case, the

family court determines the rules of parental care in the course of court proceedings, after

7 Ministére de la justice, Autorité parentale en cas de séparation des parents, available at: https://www.service-
public.fr/particuliers/vosdroits/F3133 (access: 16.07.2023).

8 P. Hammje, Le divorce par consentement mutuel extrajudiciaire et le droit international privé. Les aléas d 'un
divorce sans for, Revue critique de droit international privé 2017, Vol. 2, no. 2, p. 156.
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hearing the parties. The Civil Code provides that parents are obligated to inform their minor
child of their right to be heard by a family judge. The divorce agreement must include
a provision outlining the minor’s right to opt out of exercising this right. Failure to include this
provision renders the divorce agreement invalid (see Article 229-3 of the Civil Code). It is
worth noting that there are no legal mechanisms to verify whether the conditions for upholding
the child’s right to be heard have been met (e.g., whether the child has been subjected to
emotional pressure or manipulation by one or both parents) or whether the child has a sufficient
knowledge and understanding of the situation. Neither the provisions of the Civil Code nor
French jurisprudence provide specific criteria for determining a child’s sufficient discernment.
As aresult, the decision of whether or not a child requests to be heard by court, often rests with
parents’. In family court proceedings, the judge must assess whether the minor’s right to be
heard has been appropriately considered (see Article 388-1 of the Civil Code). The judge also
checks whether the minor child has been fully informed about their rights, including the right
to use the lawyer’s assistance. In the case of an out-of court divorce, the law does not provide
for similar guarantees. This raises doubts among some representatives of the doctrine as to

whether adequate protection is given to ensure the interests of a minor child!’.

The presumed form of child custody is joint custody (shared parenting). In the parental
agreement, both parents acknowledge their shared parental authority and commit to making
joint decisions that are crucial for their child’s development and future, including aspects such
as health, education, religion, and place of residence. They also commit to keeping each other
informed about their child’s life, including their whereabouts, contact information, and
significant events. Additionally, they agree to respect their child’s relationship with the other
parent!!. Regarding the child’s living arrangements, parents may opt for either alternating
residence (residence alternée) or sole custody with visitation rights. The agreement specifies
the frequency and duration of the child’s stays with each parent, both during the school year
and during holidays (e.g., every other weekend and the first half of the holidays). If the child
lives alternately with both parents, the agreement outlines the specific arrangements, such as

even weeks with the mother and odd weeks with the father. This schedule applies during the

9 1. Rongé, Divorce sans juge et respect de I’opinion de I’enfant, Journal du droit des jeunes 2017, Vol. 361-362,
No. 1-2, p. 16.

10 See inter alia: P. Hammije, Le divorce par consentement... op. cit., J. Rongé, Divorce sans juge... op. cit.

! Ministére de la justice, Modéles de convention parentale, available at: https://www.justice.fr/formulaire/modele-
convention-parentale? (access: 15.07.2023).
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school year and short school holidays, excluding Christmas. Separate arrangements are made
for winter and summer holidays, as well as for Christmas. School holidays are divided into
shorter periods that the child spends with each parent. For holidays like Christmas and Easter,
a division is agreed upon, such as alternating between even and odd years. Parents can make

other arrangements for taking care of their child during the summer holidays.

Parents are also obliged to provide information about their income and financial
obligations in the parental agreement. This information serves as the basis for determining
a monthly child support payment to the parent with primary custody. Additional and unforeseen
costs, such as health and dental expenses, school trips, language courses, etc. are to be covered
by parents jointly, after a prior arrangement or in some other way specified in the agreement.
Parents may also declare in the agreement that there is no need to determine their financial
contributions - then one of the parents takes full financial responsibility for the child. Child
support payments are made until the child reaches the age of majority or completes studies and
secures their first employment. The amount of child support is subject to annual indexation

based on price index of consumer goods and services, excluding tobacco.

In the case of alternating custody, parents determine the amount of child support in the
same way, taking into account differences in their incomes and expenses. Parents can choose
not to have their financial contributions for the child’s upbringing and maintenance determined,

due to the shared responsibilities and equal division of child care time.

% Ministerstwo & FUNDACJA
" Sprawiedliwosci : T # INSTYTUT PRAWA
——— USTROJOWEGO

= Fundusz
Sprawiedliwosci

,Financed by the Justice Fund administered by the Minister of Justice”



3. Court determination of parental care following a relationship breakdown
3.1. Family mediation

Parents who are unable to reach an agreement on parental arrangements may take part
in family mediation. Parents can voluntarily opt for mediation to reach an agreement on parental
matters. The resulting parental agreement is then subject to court approval. Mediation may also
be the first step in family court proceedings or it may be ordered by a judge in the course of
divorce proceedings (see Article 255 of the Civil Code) or proceedings for establishing parental
care (see Article 373-2-10 of the Civil Code). Mediation is not possible if there have been acts

of violence in the family or if one parent has a clear influence on the other one.

Family mediation provide a space for discussion, dialogue and negotiations. Its aim is
to ease tensions between parents and help them reach an agreement. Mediation is conducted by
a family mediator, a person with appropriate training who has passed the state examination and
received professional qualifications. Parents can use the services of mediators associated in the
Family Mediation Association (4ssociation pour la médiation familiale)'?, mediation
conducted by the National Family Allowance Fund (Caisse nationale des allocations
familiales )13, or the services of independent mediators. While mediation is not free, mediation
conducted under the National Family Allowance Fund is subject to a sliding scale based on the

parents’ income'“.

Mediators do not have the authority to make decisions, conduct investigations or
adjudicate disputes. Their primary role is to assist parents in reaching an amicable resolution,
guided by principles of confidentiality, impartiality, neutrality, and prioritizing the child's best
interests’>. With parental consent, other individuals may be involved in mediation

(e.g., neighbours or friends) if their input could be beneficial in reaching an agreement.

12 Association pour la médiation familiale, available at: https://www.apmf.fi/ (access: 15.07.2023).

13 Caisse nationale des allocations familiales, available at: https://www.caf.fr/ (access: 15.07.2023).

4 Ministére de la justice, La médiation familiale, available at: https://www.justice.fr/r%C3%A9gler-litiges-
autrement/m%C3%A9diation/m%C3%A9diation-familiale (access: 15.07.2023).

5 Ministére de la justice, Qu'est-ce que la médiation familiale?, available at: https://www.service-
public.fr/particuliers/vosdroits/F34355 (access: 15.07.2023).
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Family mediation consists of three stages: initial conversation, mediation sessions, and
the finalization of the agreement or the referral of the case to the court'S. The first meeting is
non-binding and it serves to inform the parties about the goal and methods of mediation. The
second stage includes mediation sessions, which last between 1.5 and 2 hours. The proper
mediation involves between 3 and 6 meetings spread over a period of several months. The final
stage is either the court’s approval of the reached agreement or, if unsuccessful, the referral of

the case to a family court for further adjudication.
3.2. Family Court proceedings

If parents fail to reach an agreement during mediation, the case is referred to a family
court. Proceedings to determine parental custody arrangements may be initiated by either
parent, a third party, or the prosecutor (see Article 373-2-8 of the Civil Code). The Civil Code
specifies the criteria that the family court takes into account when determining parental care
(see Article 373-2-11 of the Civil Code). These include: the parents’ past parenting practices
and any agreements they have reached; the child’s preferences if the child is of sufficient age
to express an opinion; the ability and potential of each parent to fulfil their parental
responsibilities and comply with parenting orders; community interviews; and the potential risk
of physical or emotional harm to the child. The judge strives to reconcile the parties in conflict

and work out an agreement with parents.

When determining the child’s living arrangements, the court may decide that the child
will reside alternately with both parents or grant sole custody to one parent. If parents cannot
agree on the child’s living arrangements or at the request of one parent, the court may
temporarily grant custody to one parent or alternate custody between both parents for a specified
period. The court may also establish visitation rights for the non-custodial parent during this
temporary arrangement. After this period, the judge will make a final decision regarding the

child’s permanent residence and visitation rights.

When determining child care arrangements, the family court prioritizes the child’s best
interest and takes measures to preserve the child's bond with both parents (see Art. 373-2-6 of

the Civil Code). Prior to issuing a parenting order, the judge may initiate a community

16 Ministeére de la justice, La médiation familiale... op. cit.
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https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000044629495

investigation to gather information about the family and the child’s living environment (see

Article 373-2-12 of the Civil Code).

The family court strives to maintain the child’s bond with each parent. Consequently,
entrusting parental care to one of the parents may only be ordered for important reasons if the
child’s best interests so require. The non-custodial parent remains obligated to participate in the
upbringing, maintenance, and education of the child and retains the right to be informed about
significant decisions affecting the child’s life (see Article 373-2-1 of the Civil Code). In such
cases, upon issuing a ruling, the court determines the rules for exercising visitation rights and
spending time with the child. Considering the child’s best interest, the court may also restrict
these rights. If handing over the child to the non-custodial parent poses a threat to the child’s
safety, the court will issue an order for visitation to occur in a designated place or under
supervision by a trusted third party. A parent may also voluntarily relinquish the right to spend
time with the child, typically in exchange for increased child support payments to the parent

who assumes sole responsibility for the child’s upbringing and maintenance.

In exceptional cases, the judge may grant child custody to a third party. While the child’s
parents retain their parental rights, the individual entrusted with custody performs all routine
tasks related to the child’s upbringing. Parents may also be deprived of their parental rights.
A parent loses parental rights upon conviction by a criminal court for a crime against a child.
Pursuant to Art. 378-1 of the Civil Code, other grounds for deprivation of parental rights include
child maltreatment, such as substance abuse, when the child is subjected to or witnesses
physical or emotional abuse, or when the child's safety, health, or moral well-being is

jeopardized.
3.3. Child support

The family court determines child support as part of divorce, separation, or parental care
proceedings. Child support serves to provide funds for the child’s maintenance and education
following the separation of parents. It may also be awarded to a third party who is granted
custody of the child. Child support can take the form of regular cash payments, a lump sum
payment, and it can also include the transfer of movable or immovable property, of the right to
use premises or land, the provision of accommodation, or direct coverage of the costs related
to the child’s maintenance (see Article 373-2-2 of the Civil Code ).
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A parent’s failure to provide child support constitutes grounds for the receiving parent
to initiate legal proceedings. The family court determines the amount of child support and issues
an enforcement order, which is a legally binding obligation to pay child support. To give more
protection to the child’s best interest, the French legislature has granted maintenance claims
precedence over all other debts, including public law claims, meaning they are subject to seizure
from the debtor’s assets in the first instance (see Article L 3252- 5 and R 3252-37 of the Labour
Code)!”. However, it is worth noting that the enforcement of these benefits is restricted by the
debtor’s own essential needs. Cash necessary for living, set at the subsistence minimum level

for a single-person household, is exempt from seizure'®.

If child support enforcement is unsuccessful, French law provides for an additional
enforcement procedure conducted by a tax bailiff, acting on behalf of the State Treasury'®. The
receiving parent may initiate this procedure if child support enforcement has been unsuccessful
through ordinary means by submitting an application to the locally competent prosecutor. Once
the State Treasury initiates the procedure for collecting the support debt, the parent evading the
child support obligation is legally prohibited from disposing of the funds required to cover the
debt.

Pursuant to the Social Security Code authorities and services responsible for managing
family benefits are also authorized to assist in claiming child support?®. A parent who is not
receiving the owed child support is entitled to receive a maintenance allowance. The allowance
is disbursed towards maintenance claims in proportion to the amount of child support. A parent
is also entitled to a maintenance allowance if the other parent pays child support in full, but the
amount is less than the allowance amount. The Family Support Fund is responsible for paying

these benefits. Parents with dependent children under the age of 18 may authorize the Family

17Code du travail; available at: https://www.legifrance.gouv.fr/codes/texte 1c/LEGITEXT000006072050/2020-
10-07/ (access: 15.07.2023).

18 See Art. L 112-2 (3) of the Code of Civil Enforcement Procedures (Code des procédures civiles d’exécution,
available at: https://www.legifrance.gouv.fr/codes/texte 1c/LEGITEXT000025024948/2020-10-07/.) and Art. L
3252-2 of the Labour Code.

19 The procedure is regulated by the Act of 11 July 1975 on Public Recovery of Support Benefits (Loi n° 75-618
du 11 juillet 1975 relative au recouvrement public des pensions alimentaires, available at:
https://www.legifrance.gouv.fr/loda/id/LEGITEXT000006068521/2011-08-28/. [access: 15/07/2023].

20 Code de la sécurité socjale; https://www.legifrance.gouv.fr/codes/texte_1c/LEGITEXT000006073189.
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Support Fund to act as their creditor in enforcement proceedings to recover arrears of support

payments, effective for arrears exceeding one month.

The non-payment of court-ordered child support is a significant problem in France, with
approximately 30 to 40 percent of parents failing to meet their financial obligations!. The
literature on the subject demonstrates a strong correlation between relationship breakdown,
deteriorating financial situation, and rising poverty rates in single-parent families®>. According
to government data, single-parent families account for nearly a quarter of all families in France,
with over 85% of these families headed by single mothers®®. The poverty rate among single-
parent families is more than double that of families where a relationship has not broken down,
and it stands at almost 34% compared to 14% for the general population®*. It is estimated that
as many as 700 000 single-parent families, i.e. every third single-parent family, including

125, The failure of obligated parents to

approx. one million children live below the poverty leve
consistently pay child support is the primary cause of financial hardship for single parents

(particularly single mothers) raising children alone.

21 Agence de Recouvrement des Impayés de Pensions Alimentaires, Dossier de Presse Janvier 2017, available at:
https://sante.gouv.fr/IMG/pdf/dossier-de-presse-agence-recouvrement-aripa-2.pdf (access: 15.07.2023).

22 Cf. inter alia: C. Collombet, Les agences de recouvrement des pensions alimentaires, instruments d’une politique
de soutien aux familles monoparentales, Informations sociales 2022, Vol. 207, No. 3, 2022, p. 90;
C. Bonnet, A. Solaz, Séparation des parents : un risque accru de pauvreté pour les enfants ?, Population &
Sociétés 2023, Vol. 610, No. 4, p. 2.

23 Agence de Recouvrement des Impayés de Pensions Alimentaires, Dossier de Presse... op. cit.

24 Ibidem.

25 Service Public, Désormais, le versement de toutes les pensions alimentaires est garanti, available at:
https://www.gouvernement.fr/actualite/desormais-le-versement-de-toutes-les-pensions-alimentaires-est-garanti
(access: 15.07.2023).
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4. Implementation of parental arrangements

Effective communication between parents is essential for complying with parental
arrangements. Research shows that it is not the parents’ separation itself, but a continuing
conflict between them that has the greatest negative impact on the child’s emotional and mental
well-being?®. The pursuit of cooperation between parents following a relationship breakdown
and the preservation of mutual respect are also enshrined in civil law, which delineates the
guiding principles for joint parental authority among separated parents and emphasises the
importance of safeguarding the parent-child bond. Each parent is obliged to comply with joint
custody arrangements resulting from a court order, court-approved agreement or divorce

decree. Nevertheless, the law provides certain guarantees in this respect.

Court orders or court-approved parenting agreements may include provisions addressing
a parent’s failure to fulfil their parental responsibilities. The parties involved may stipulate the
consequences for non-compliance with the agreed-upon rules, such as failing to pick up the
child on time, neglecting parental duties, or displaying a lack of interest in the child’s well-
being. In the absence of such regulations, the other parent may petition the court to modify the
existing arrangements. Each parent also has the right to petition the family court to modify the
parental arrangements if there is a material change in circumstances (e.g., a change in the child’s
place of residence or in the parent’s financial situation), as well as to seek the court’s

intervention in resolving disputes between them.

It is worth emphasizing that the law cannot compel a parent to maintain a bond with
their child or exercise their visitation rights?’. Therefore, modifying parental care arrangements
in such cases typically involves increasing child support payments or altering the payment terms
to accommodate the parent assuming a greater level of responsibility for the child. In instances
where the child’s well-being and safety are jeopardized, e.g., due to physical or mental violence,
aggression, or inadequate care, the court may also decide to deprive the parent of their visitation

rights and contact with the child?®,

26 S. Dupont, Maintenir le dialogue parental... op. cit., p.214.

27 Service Public, En cas de divorce, comment organiser la vie de l'enfant?, available at: https://www.service-
public.fr/particuliers/vosdroits/F36536 (access: 15.07.2023).

BArrét n° 14-15369 de la lére chambre civile de la Cour de Cassation du 15 avril 2015,
https://www.legifrance.gouv.fi/affichJuriJudi.do?idTexte=JURITEXT000030498245.
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On the other hand, each parent is obliged to comply with the arrangements regarding
visitation rights. Interfering with the other parent’s visitation rights or failing to comply with
visitation schedules (e.g., not returning the child on time) is a criminal offence and is punishable
with one year imprisonment and a fine of 15.000 euros (see Article 227-5 of the Criminal
Code)?. If the child is detained for more than five days in a secret place or taken out of France,
the penalty increases to three years in prison and a fine of 45.000 euros. The proceedings are

commenced upon the petition of the parent who has been wronged.

2 Code pénal, available at: https://www.legifrance.gouv.fr/codes/texte_Ic/LEGITEXT000006070719/2023-07-18/
(access: 15.07.2023).
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Summary

French civil law reflects social changes and changing attitudes towards entering into and
ending a relationship. The growing number of PACS civil unions shows that increasingly more
French people appreciate the possibility of legalizing and ending relationships without
excessive procedures. A similar tendency to simplify procedures is visible in divorce
regulations. Since 2017 it has been possible to end a marriage by mutual agreement of the
spouses, without the involvement of a judge. The parties’ agreement is also a key criterion
determining the method and effectiveness of parental care arrangements. Throughout the entire
process (the pre-trial, judicial, and post-decision phases), parents are encouraged to collaborate
and jointly establish the rules for child custody. Civil law establishes joint custody as the default
custodial arrangement, and the separation of parents does not impede the joint exercise of
parental authority. Parents who communicate with each other are free to determine how to
divide their parental responsibilities in a divorce agreement or parental agreement, including
alternating care, when the child lives first with one parent and then with the other one, at set
time intervals (e.g. weekly). If parents find it difficult or cannot agree on how to divide parental
care, they can use the help of a mediator. Family mediation services offered by mediators within
the Family Benefits Fund are provided for parents in a difficult financial situation. Family
mediation is a strongly encouraged method of resolving conflicts related to parental
arrangements, also at the stage of court proceedings. A family judge may oblige the couple to
participate in mediation in order to try to reach an agreement. If parents are unable to
communicate effectively, the court makes binding arrangements regarding the exercise of

parental authority.

Although legal solutions aimed at maintaining bonds between each parent and the child
and sharing responsibility for raising the child are given priority, they are difficult to implement.
At the same time, simplifying procedures for out-of-court divorce and parental arrangements
may weaken the protection of the child’s interest. The increasing number of single-parent
families in which one parent, most often the mother, raises children alone, is correlated with
a higher poverty rate. This means that for the parent who assumes the main responsibility for
the upbringing and education of the child, separation is often equivalent to deterioration of the
standard of living and worse financial situation. The percentage of parents who evade their

support obligations is very high (30-40%). The law does not provide for effective mechanisms
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for enforcing parental arrangements in the event of a conflict or loss of interest in the child by
one of the parents. Therefore, providing adequate support and public services to parents
following a relationship breakdown, including solutions that foster cooperation and dialogue is
an important step towards building family relationships that safeguard the child’s rights and

interests.
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