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1. Legal basis for family court proceedings

The family court, which is a division of the district court (Amtsgericht), has exclusive
jurisdiction in matrimonial and other family matters. Proceedings before the family court have
been regulated by a special law in force since 1 September 2009 - the Act on Proceedings in
Family Matters and in Matters of Non-contentious Jurisdiction - Gesetz iiber das Verfahren in
Familiensachen und in den Angelegenheiten der freiwilligen Gerichtsbarkeit Fam - FG*. The
provisions of this law refer to and are partly based on the provisions of the German Code of
Civil Procedure - Zivilprozessordnung - ZPO?. Another important law is the Courts Constitution

Act (Gerichtsverfassungsgesetz - GVG)®.

The substantive legal provisions (e.g. grounds for divorce, grounds for child support
claims, legal provisions on parental custody and child contact, as well as legal provisions on
the compensation of pension rights or provisions on the division of joint property of spouses in
the event of divorce and cohabitation) are contained in Book IV of the German Civil Code
(Biirgerliches Gesetzbuch BGB - Familienrecht)®. The adjustment of pension benefits in the
event of divorce are regulated by a special law, the Act on Pension Rights Adjustment

(VersAusglG)®.

2 The Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — Gesetz iiber das
Verfahren in Familiensachen und in den Angelegenheiten der freiwilligen Gerichtsbarkeit of 17 December 2008
(BGBI. I S. 2586, 2587), as amended on 19 June 2023 (BGBIL. 2023 I No. 155), https://www.gesetze-im-
internet.de/famfg/BJNR258700008.html (accessed on: 21.08.2023).

3 The Code of Civil Procedure of 5 December 2005 as amended on 22 February 2023, Zivilprozessordnung in der
Fassung der Bekanntmachung vom 5. Dezember 2005 (BGBL. I S. 3202; 2006
IS.431;2007 I S. 1781), gedndert zuletzt am 22. Februar 2023 (BGBI. 2023 I No. 51), https://www.gesetze-
im-internet.de/zpo/BJNR005330950.html, (accessed on: 21.08.2023).

4 https://www.gesetze-im-internet.de/gvg/, (accessed on: 12.08.2023).

5> The German Civil Code — Biirgerliches Gesetzbuch 2002 (BGBI. I S. 42, 2909; 2003 I S. 738), as amended on
14 March 2023 (BGBI. 2023 I Nr. 72), https://www.gesetze-im-internet.de/bgb/, (accessed on: 21.08.2023).

® The Act on Pension Rights Adjustment of 3 April 2009 as amended on 12 May 2021,
Versorgungsausgleichsgesetz vom 3. April 2009 (BGBI. I S. 700), geaendert zuletzt 12. Mai 2021 (BGBI. I S.
1085) https://www.gesetze-im-internet.de/versausglg/, (accessed on: 21.08.2023).
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2. Jurisdiction of the family court

The substantive jurisdiction of the family court includes the resolution of cases arising
from the dissolution of marriage. They are the proceedings concerning divorce cases, annulment
of marriage and the determination of the existence or non-existence of marriage. The court also
decides on the scope of spousal alimony and joint children’s support obligations, as well as on

the amount of the division of acquired pension rights between the divorcing spouses.

Another type of cases involves matters relating to children, they include in particular
proceedings concerning the regulation of parental responsibility for the child, the regulation of
rights of contact with the child as well as the return of the child to the other parent’. The next
type of cases concerns those relating to parentage, which includes proceedings: to determine
paternity®, to substitute consent to genetic testing to determine paternity, to take the relevant

genetic samples’.

Family courts also adjudicate in cases of adoption of the child'’. They also deal with
adjudication in cases where the court’s intervention is required in matters of protection from
domestic violence - they conduct proceedings for court measures for the application of
protection against violence and harassment, as well as the removal from the common dwelling,

in accordance with the Act on Protection against Violence!!.

The jurisdiction of the family courts also includes the adjudication of disputes over the
maintenance (support) of family members, i.e. cases over statutory maintenance obligations
based on consanguinity, statutory maintenance obligations arising from marriage, divorce,

family relations (maintenance for the benefit of a family member), or maintenance and costs

7§ 151 of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG.

8§ 169 et seq. of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction —
FamFG.

9§ 111(1)(1-3) of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction —
FamFG.

10°§ 186 et seq. of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction —
FamFG.

1§ 111(1)(4) of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction —
FamFG.
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related to the birth of a child, matrimonial property cases, i.e. proceedings concerning claims

arising from the joint property of the spouses'?.

The family courts also adjudicate on claims that arise out of a marriage, e.g. settling
cases relating to a joint tax return, property claims between spouses (e.g. a property dispute
between spouses not covered by the matrimonial property regime), or property claims between
spouses or between spouses and third parties (debtors or creditors in respect of the spouses’
joint property) in connection with separation or divorce or annulment of the marriage, as well
as claims arising from the parent-child relationship!®. Cases concerning the division of the joint

dwelling and joint property are also resolved!*.

Family courts also have jurisdiction over domestic violence within the family'>.

128 111(1)(8-9), § 112 and § 153 of the Act on Proceedings in Family Matters and in Matters of Non-contentious
Jurisdiction — FamFG.

13§ 111(1)(5 and 9) of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction
— FamFG.

14°§ 200 et seq. of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction —
FamFG in conjunction with § 1361a-b and § 1568a-b of the German Civil Code BGB.

15§ 111(1)(6) of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction —
FamFG.
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3. Main principles of the family court procedure

3.1. Family court judgment and appeal

Family courts issue their decisions in family matters in the form of a resolution
(Beschluss)'®. These resolutions, both in matrimonial and family matters, become legally

binding at the moment they are final'’.

The court decides in family matters in the form of a resolution. Court decisions in
matrimonial matters and family disputes become legally binding when they are final. The court
may order immediate enforceability. In the scope that a final judgment contains an obligation

to pay child support, the court should order immediate enforceability'®.

Proceedings in matrimonial cases are initiated as soon as the application is filed. The
proceedings shall be conducted pursuant to the rules provided for in the German Code of Civil

Procedure'®.

In appeal proceedings concerning matters arising out of marriage and family law, the
appellant must file a lawsuit in support of the action and provide reasons for it. The time limit
for justifying the appeal is two months and begins to run upon receipt of the written decision of
the court of first instance, which may not be published later than five months from the date of

the judgment?.
3.2. Openness and lack of openness in the proceedings in family cases

Pursuant to Article 170 of the Courts Constitution Act, negotiations, discussions and
hearings in family matters were until recently not public?!. This was because the legislator
assumed that private life in family matters should be subject to special legal protection.

Nowadays, under § 171a and § 171b of the Courts Constitution Act, the openness of a hearing

16 § 116(1) of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG.

17§ 116(2-3) of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG.

18§ 116(1-3) of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG.

19°§ 124 of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG.

208 111(1) of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG
in conjunction with § 520 (2) sentences 2 and 3 and § 522 (1) sentences 1, 2 and 4 of the German Code of Civil
Procedure.

2 hitps://www.gesetze-im-internet.de/versausglg/ (accessed on: 12.08.2023).
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is excluded only if the disclosure of details of family life may injure the parties or witnesses to
the proceedings. This is particularly so when the interests of the child may be affected??. The
publication of court decisions in matrimonial cases and family disputes (e.g. child support) is
public, as provided for in § 173 of the Courts Constitution Act. The family court may also
decide to repeal the publication of the judgment and, on such basis, make the reasons for its

judgment or parts thereof secret (§ 173(2) of the Courts Constitution Act).
3.3. Requirement to appear in person

The court shall order the spouses to appear in person before the court and to be heard in
person. The hearing of one spouse by the family court must take place in the absence of the

other spouse if this is necessary to protect the spouse from the hearing or for other reasons>.
3.4. Default judgment

In the German legal system, it is possible to issue a default judgment against an applicant
if he or she does not comply with an order to appear in person. A default judgment against the

applicant will be issued in such a way that his or her claim is considered withdrawn?.
3.5. Promptness of proceedings

In certain family law cases, the court is obliged to act promptly and decide the case. The
legal basis is § 50e of the Law on Non-contentious proceedings (Gesetz iiber freiwillige
Gerichtsbarkeit, FGG*®) and § 155 and § 156 of the Act on Proceedings in Family Matters and
in Matters of Non-contentious Jurisdiction (FamFG). The order for prompt proceedings
(literally beschleunigtes Verfahren - accelerated procedure) is obligatory for the family court in
the event of parental conflicts concerning the residence of the child, the rights of contact with
or return of the child, as well as in proceedings regarding the risk to the welfare of the child?®.
The obligation of prompt proceedings also applies to proceedings before the family court for

the annulment of a marriage on the grounds of marriage incapacity?’. In the prompt proceedings,

22.§ 171a(1) of the Courts Constitution Act, GVG.

23 § 128 of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG.
Cf. § 448 of the German Code of Civil Procedure, ZPO.

24 In accordance with the German Code of Civil Procedure.

25 § 50 of the Law on Non-contentious proceedings (Gesetz iiber freiwillige Gerichtsbarkeit FGG).

26§ 155(1) of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG.

27§ 129 a of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG.
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the parties should be heard within one month after the case is pending before the court®®. In the
subsequent proceedings, the family court is obliged to conduct the case in the way which will

allow it to conclude as soon as possible®’.
3.6. Financial assistance in pending family court proceedings

Pursuant to § 156 of the Courts Constitution Act, the court is obliged to provide legal

assistance to the parties to the proceedings™.

In order to minimise the costs of proceedings before the family court and to accelerate
the proceedings, the family courts shall endeavour to encourage the parties to settle their legal
dispute in a relatively prompt and non-confrontational manner®'. For this purpose, the court
may order that the spouses individually or jointly have a free-of-charge information meeting on
mediation or another possibility for out-of-court resolution of the pending ancillary matters with
a person or body appointed by the court and provide the court with a certificate that such a
meeting has taken place. It should be noted in this regard that mediation proceedings play an
increasingly important role in the German judiciary and the courts generally begin proceedings
by urging the parties to undertake mediation or to conclude a settlement agreement before the

court™,
3.7. Compulsory legal representation

In the German legal system, there is a compulsion of legal representation in certain

family cases*. Anyone who wants to sue in a matrimonial case, including those who want to

28§ 155 and § 128 of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction —
FamFG.

2 Joachim Maier, Einvernehmliche Konfliktldsungen und Vermittlungsverfahren Anmerkungen aus richterlicher
Sicht, in: Volker Lipp, Eva Schumann, Barbara Veit (Herausgeber), Reform des familiengerichtlichen
Verfahrens, Gottinger Juristische Schriften, Universititsverlag Gottingen, 2009, p. 106 et seq.

30 Die Gerichte haben sich in Zivilsachen und in Strafsachen Rechtshilfe zu leisten®.

31 Ingeborg Rakete-Dombek, Einvernehmliche Konfliktlosungen und Vermittlungsverfahren. Anmerkungen aus
anwaltlicher Sicht, in: Volker Lipp, Eva Schumann, Barbara Veit (Herausgeber), Reform des
familiengerichtlichen Verfahrens, Géttinger Juristische Schriften, Universitdtsverlag Gottingen, 2009, p.99 et
seq.

32.§ 135 of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG.

33 Heiko Wagner, Die Neuregelungen zum gerichtlichen Hinwirken auf Einvernehmen und zum
Vermittlungsverfahren des Gerichts nach dem FamFG-Entwur, in: Volker Lipp, Eva Schumann, Barbara Veit
(Herausgeber), Reform des familiengerichtlichen Verfahrens, Gottinger Juristische Schriften, Universitdtsverlag
Géttingen, 2009, p. 91 et seq.

3§ 114 in conjunction with § 138 of the Act on Proceedings in Family Matters and in Matters of Non-contentious
Jurisdiction — FamFG.
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obtain a divorce, must be represented by a lawyer. The defendant is also obliged to be assisted
by a lawyer™®. This also applies to divorce and all matters decided in divorce proceedings. The
compulsion of legal representation also applies when the court decides matrimonial property
matters as well as to other family matters within the meaning of § 266 FamFG, which are family

disputes (§ 112 FamFG).

In other family proceedings, in particular child custody and child representation cases,
there is no compulsion of legal representation. Legal representation is also not compulsory in
proceedings for an interim order; in alimony cases on behalf of the persons concerned who are
represented by the Office for Children and Youth (Jugendamt) in the capacity of substitute,
guardian or supplementary guardian; for the consent to divorce, for the withdrawal of a request
for divorce, and for the withdrawal of consent to divorce; for a request for the separation of an
ancillary matter from a divorce case; in proceedings for legal aid; in the cases provided for in §
78(3) of the Code of Civil Procedure (ZPO), as well as in the case of an application for the
distribution of acquired pension benefits pursuant to Article 3 (3) of the Act on Pension Rights
Adjustment; and statements of voting rights under Article 15(1) and (3) and Article 19(2) (5)

of the Act on Pension Rights Adjustment®.

3.8. Participation of the office for children and youth (Jugendamt)

The Office for Children and Youth (Jugendamt) is obligatorily involved in a whole
range of cases in family court proceedings. This occurs when the court decides cases concerning
the joint residence of spouses when it is also resided in by the child*’, cases concerning domestic
violence under the Act on Protection against Violence*3(Gewaltschutzgesetz)*, the scope of
parental responsibility for the child*’, the transfer of parental responsibility to a guardian*!, the

suspension of parental responsibility*?, parental responsibility after the death of a parent*’, the

35§ 114 of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG.

36§ 114(4) of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG.

37§ 205 of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG.

3 OLG Frankfurt, 02.07.2013 - 6 WF 104/13, § 213 of the Act on Proceedings in Family Matters and in Matters
of Non-contentious Jurisdiction — FamFG.

3 https://www.gesetze-im-internet.de/gewschg/BINR351310001.html, (accessed on: 23.08.2023).

40§ 1632(2), § 1684, § 1685 of the German Civil Code BGB.

41§ 1630(3) of the German Civil Code BGB.

42§ 1678(2) of the German Civil Code BGB.

43§ 1680(2), § 1681 of the German Civil Code BGB.
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establishment of parental responsibility after the termination of parental responsibility**,
custody of the child in the event of the parents’ separation®, the risk to the welfare of the child*®.
In every proceeding concerning a child where a hearing is mandatory, the Office for Children
and Youth shall be notified of the court’s decisions in such cases*’. The hearing by the court
may take the form of an oral hearing or a written reference to the case by the office. It should
be emphasised that in such proceedings the courts act in order to protect the welfare of the child
more comprehensively, frequently on the basis of instructions issued by the ministries of justice

of the respective Lands™®,.

4§ 1680(3) of the German Civil Code BGB.

4§ 1671, § 1672(1) of the German Civil Code BGB.

4% § 1666 of the German Civil Code BGB, hittps://www.blja.bayern.de/schutz/staatliches-
waechteramt/familiengericht/anhoerung/index.php, (accessed on: 23.08.2023).

47§ 162(3) of the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction — FamFG.

“8 https://www.blja.bayern.de/schutz/staatliches-waechteramt/familiengericht/anhoerung/index.php, (accessed on:
23.08.2023).
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https://www.rechtsportal.de/Gesetze/Gesetze/Allgemeines-Zivilrecht/Buergerliches-Gesetzbuch/Buch-4-Familienrecht/Abschnitt-2-Verwandtschaft/Titel-5-Elterliche-Sorge/1671-Uebertragung-der-Alleinsorge-bei-Getrenntleben-der-Eltern

Summary

Proceedings in family matters before the courts in the Federal Republic of Germany take
place on the basis of several laws, such as: the Act on Proceedings in Family Matters and in
Matters of Non-contentious Jurisdiction, the Courts Constitution Act and the Code of Civil
Procedure. Proceedings take place before the family court, a branch of the regional court
(Amtsgericht), which has jurisdiction over a very wide range of cases relating to divorce,
separation and nullity of marriage, all matters relating to children, including cases of domestic
violence against children. The family court also has jurisdiction in matters relating to the
determination of paternity. The family court also has jurisdiction over all matters relating to
joint property of spouses and its division and obligations arising from that property. All matters
relating to the child such as, for instance, child support, the establishment of parental authority,

etc. also fall within the jurisdiction of the family court.

The family court may adopt a resolution to hold the proceedings in camera if it considers
that it will thereby protect the private sphere of one of the participants in the proceedings
(including a witness). The court is obliged to hear the parties to the proceedings in person,

which means that they must appear in person before the court.

The order for prompt proceedings, introduced in the German legal system in § 156 of
the Act on Proceedings in Family Matters and in Matters of Non-contentious Jurisdiction is of
particular importance. In certain cases, the court is obliged to start the proceedings within one
month and should make every effort to conclude such proceedings as soon as possible. The
parties may be assisted by mediators during the pending proceedings, which contributes to
faster proceedings. In family cases, there is a compulsion of a legal representation. Furthermore,
in cases involving children, it may be compulsory for the Office for Children and Youth and

the child’s procedural counsellor (Verfahrensbeistand) to participate in the case.
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