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Preface

In the USA, since 1980, children have increasingly appeared as witnesses in criminal,
civil and family courts. Each year, more than 100,000 children appear in court in this role. This
is a huge number showing how important the issue of proper cooperation and preparation of

children to participate in the process of administration of justice is'.

The purpose of the present paper is to provide the main information on selected legal
issues concerning children’s testimony in court, including the psychological impact of
children’s testimony on their psychological state, to provide an insight into the meaning of how
professionals can support minors who will testify in court as well as to make recommendations

for legislative improvements in order to minimise negative consequences for child witnesses.

The recommendations are mostly based on research concerning the psychological and
physiological consequences for children who witness and experience violence, as well as testify
in the prosecutor’s office, the Police and the court. The aim of all these remedial measures is to
reduce secondary traumatisation and long-term consequences for children giving testimony
about violence they have experienced or eyewitnessed. This primarily applies to children
appearing in court as victims of physical or sexual violence or as witnesses to violent acts. In
certain situations, it may also apply to children required to give evidence in custody disputes or

in immigration court®.

A particularly current topic is the COVID-19 pandemic period and the impact on online
offenders. The number of crimes committed against children using technology has increased
significantly worldwide and has become one of the most serious crime problems. Due to these
reasons, there is a lack of large-scale systematic reviews examining cybercrime as such, which
can be difficult to verify compared to traditional crimes in view of the elusiveness of the cyber
sphere. In particular, investigating online crimes against children and involving child witnesses
raise specific challenges. These crimes particularly target vulnerable children, who are less

likely to realise that they have become victims of violence, which therefore decreases the

! Kathleen D. Brewer MS, Daryl M. Rowe PhD & Devon D. Brewer PhD (1997), Factors Related to Prosecution
of Child Sexual Abuse Cases, Journal of Child Sexual Abuse, 6:1,91-111, DOI: 10.1300/J070v06n01_07.

2 Tisha R. A. Wiley (2009), Legal and Social Service Responses to Child Sexual Abuse: A Primer and Discussion
of Relevant Research, Journal of Child Sexual Abuse, 18:3, 267-289, DOI: 10.1080/10538710902901754.
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probability of reporting the fact to the relevant authorities and subsequent interviewing of such

underage victims>.

3 Kyung-Shick Choi & Hannarae Lee (2023), The Trend of Online Child Sexual Abuse and Exploitations: A Profile
of Online Sexual Offenders and Criminal Justice Response, Journal of Child Sexual Abuse, DOI:
10.1080/10538712.2023.2214540.
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1. The child as a witness in the US legal system

Several US states have special regulations that address the rights of children who are
both victims and witnesses in criminal processes. These laws, for instance, require that a child
can have an advocate or other person supporting the child present during an interview at the
prosecutor’s office or the police department. A number of states require law enforcement and
any other investigative agencies, to strengthen child protection and coordinate investigations to
minimise the number of interviews a child must go through. In some cases, a judge may even

issue an order that sets a maximum limit on the number of interviews of a minor.

In the USA, the Police can interview any child who may have witnessed or been the
victim of a crime, just as they can contact and interview an adult. The Police may interview
a child without the presence of a parent, and are not usually required to obtain the consent of
his or her legal guardian/parent prior to such an interview. However, if the parent is present and
the Police intend to interview the child or request permission for such an interview in advance,
then the parent may refuse permission to interview the child. A lawyer (hired by the parent)
may also refuse to speak on behalf of the child. Children themselves may also refuse to be
interviewed and may request the presence of a lawyer or parent during the interview. If the
Police start interviewing a child and the child requests the presence of a parent/legal guardian,
the investigating authority should immediately stop further action and allow the child to contact

the parent/legal guardian®.

Parents may have reasonable doubts and hesitate for a number of reasons whether to
allow their child to talk to the Police about a crime. Any parent may be concerned that being
interviewed by law enforcement and participating in a police investigation or criminal case may
have a traumatic effect on their child. In some situations, a parent may also be concerned that
someone will want to take revenge on their child because of the testimony given that is
incriminating to the accused. If the crime was violent and recently committed, many parents
will focus on keeping their child calm and safe, as well as prefer not to upset and stress the child
during the police interview. In the majority of cases, parents have the right to make choices on

behalf of their child regarding police interviews and testimony or cooperation in a criminal case.

4Roland C. Summit MD (1993), The Rehabilitation of the Child Sexual Abuse Accommodation Syndrome in Trial
Courts in Kentucky, Journal of Child Sexual Abuse, 1:4, 147-152, DOI: 10.1300/J070v01n04_12.
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If the child is in counselling and the counsellor confirms that a police interview is likely to
traumatise or otherwise harm your child, the Police and prosecution will probably agree with
the parent’s request to waive the interview. However, this is not automatic or guaranteed in

every case. Thus, it is a significant procedural risk that is not present in Polish legal regulations®.

In certain cases or factual situations, the Police may consider that it is the legal
obligation of a parent to cooperate in an ongoing investigation. For instance, if a step-parent is
suspected of inappropriate behaviour towards a child (e.g. physical or psychological violence),
the Police and other law enforcement agencies may consider the adult’s behaviour suspicious
if he or she is unwilling to allow the child to speak to a police officer or conduct an interview.
The Police may refer a case to the child protection services if they consider that a parent is
protecting someone else and is not acting in the best interests of their child, which is an absolute
legal obligation on the part of the law enforcement agency. The Police may also bring criminal
charges against such a parent, for offences such as obstructing a police investigation or acting

to the detriment of a minor®.

The Police each time must consider any person with information about a crime as
a possible witness, including a witness who will have to give evidence at a court hearing. If the
person with information is a child, the Police must not do anything that might cause the child
to no longer be willing to talk to, give evidence to, or testify to them or other
authorities/investigating bodies about the crime. The Police must also not conduct the interview
in a way that could damage the credibility of the child’s testimony at trial. For instance, the
accused’s defence counsel may argue that the form of the interview influenced the witness and

made his or her testimony so unreliable that the child should not be allowed to testify again.

If the Police have to interview a child in relation to suspected or alleged physical or
sexual abuse, or if the child has witnessed a very traumatic event, the Police usually refer the
interview to professionals or an agency that provides facilities and equipment specifically

adapted for interviewing children. Many communities currently have child protection centres

5 Ketan Tailor, Caroline Piotrowski, Roberta L. Woodgate & Nicole Letourneau (2014), Child Sexual Abuse and
Adult Religious Life: Challenges of Theory and Method, Journal of Child Sexual Abuse, 23:8, 865-884, DOI:
10.1080/10538712.2014.960633.

¢ Alison Cunningham, Lynda Stevens (2011), Helping a child be a witness in court: 101 things to know, say and
do, Center for children and families in the justice system, London (Canada), OCLC Number / Unique Identifier:
1027505618. https://www lfcc.on.ca/Helping_a_Child_Witness.pdf (accessed on: 18.00, 01.06.2023).
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where professional forensic interviewers’ (after special training) interview children. These
centres, such as the Child Advocacy Centers for Interviews, offer a more comfortable and safer
environment for children to be interviewed, unlike the spaces available to law enforcement. The
Child Advocacy Center (CAC) plays a particularly important role in identifying and prosecuting

cases of child abuse and helping young victims recover from their painful experiences.

7 https://www.nationalcac.org/forensic-interview-services/ (accessed on: 18.00, 04.06.2023).
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2. Child Advocacy Centers for Interviews

In 1995, a small group of concerned professionals and community volunteers met to
consider a more sensitive way to respond to child victims who had been sexually abused. They
were concerned by the process at the time that required young victims of abuse and neglect to
endure multiple interviews and interactions with social, legal, and law enforcement agencies in
police stations and other environments designed for adults, not for children. It was an
exhausting and traumatic process as the children were asked to repeatedly share the painful
details of their cases to different members of the investigative team. The group’s vision was to
create a safe, comfortable place where young victims would feel safe talking about what
happened to them, and a coordinated process that would limit additional trauma to the children
by bringing all members of the investigative team together to gather and share information.
They established the Child Advocacy Center in Springfield. Over the next 16 years, the CAC
purchased, renovated, and expanded the Walnut Street location multiple times. Each time the
need for more space being driven by the growing caseload and demand for services. In 2010,
the CAC added a second location in West Plains to better serve the needs of victims in the far
eastern counties of the service area, specifically Ozark, Howell, Texas, Wright, Douglas, and
parts of Shannon and Oregon, were being met. For these victims, their families, and MDT
members, the drive to the Springfield center was up to three hours each way and thus was
burdensome and failed to meet the standard of care acceptable to the Child Advocacy Center.
26 years later and serving 15 counties, the Child Advocacy Center remains child-focused and
committed to supporting multidisciplinary team partners with increased availability so they can
all work together to ensure children are seen with fewer delays, justice can be pursued, and

child victims can receive the support needed to begin their ‘healing journey’®.

One of the main services provided by the Child Advocacy Centers for Interviews is the
forensic interview. Once the Child Advocacy Center receives a referral from law enforcement
or the Children’s Division on a child abuse case, the child is assigned a Child & Family
Advocate. The discovery of potential child abuse throws a family into crisis and may have far-
reaching consequences. The Child & Family Advocate’s role is to help the non-offending

caregiver/parent manage that crisis consider next steps. Child & Family Advocates provide

8 https://childadvocacycenter.org/who-we-are/our-story/ (accessed on: 10.00, 05.06.2023).
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support, assistance, and advocacy through every step of the child’s case, from the moment they

enter the centre until the family no longer needs further CAC help.

The Child & Family Advocate can be expected of:

e Pre-call to talk about what to expect during the CAC visit so that you can discuss what

to expect when you visit the centre;

e Support in understanding the dynamics of abuse and the effects of trauma on children

and families;

e Referral support for community resources such as medical, mental health, housing, food,

protective orders, and more;
e Communicating your child’s needs with investigative partners;

e Status updates on the investigation carried out by investigative bodies’.

In a case where the child is already ‘old enough’ to be able to give informed testimony,
the forensic interview is the first step in the investigation of suspected child abuse. The forensic
interview helps the investigative team gather information to determine what has happened and
what the next steps should be. A minor’s recollection of the details of abuse or exploitation
during a forensic interview can be an extremely painful experience. Therefore, the CAC makes
every effort to minimise additional stress or trauma for the child. The forensic interview takes
place in a comfortable space in one of the centres and is conducted with compassion and
sensitivity by a member of the CAC forensic interview team. It is good practice to use animals
in the interview process. The CAC uses a friendly facility dog called Java to accompany the
child and provide comfort while he or she answers questions. The interviewer asks questions
and gives the child the opportunity to share the facts about what happened to him or her. It’s
a one-on-one interaction. Other members of the investigative team are able to watch the
interview from another room and interact with the interviewer through a discreet earpiece in
the interviewer’s ear. This collaborative effort limits the number of interviews that the child
must endure and ensures that all members of the investigative team receive the same
information for their work on the investigation. It should also be emphasised that CAC forensic

interviewers receive specialized training on an ongoing basis and are subject to a structured

% https://childadvocacycenter.org/what-we-do/child-family-advocacy/ (accessed on: 15.00, 05.06.2023).

= Fundusz
Sprawiedliwosci

% Ministerstwo & FUNDACJA
* Sprawiedliwosci INSTYTUT PRAWA
USTROJOWEGO

,Financed by the Justice Fund administered by the Minister of Justice”



peer review process to ensure that they continue to meet the high accreditation standards of the

National Children’s Alliance'.

As reliable information is crucial to achieving substantive justice in the criminal justice
process, therefore, for the child and the accused, rules have been established to meet and
guarantee the basic needs of children before, during and after the criminal justice process. As
research has identified potential challenges with forensic interviews, including the variability
of responses in different circumstances, the Eunice Kennedy Shriver Institute of Child and
Human Development has developed an interview protocol that has been documented in order
to improve the accuracy of children’s testimony. Various states have adopted specific forensic
interview protocols to ensure uniformity of practice. Various US states have adopted specific
forensic interview protocols to ensure uniformity of practice. These forensic interviews are
usually conducted at national the Child Advocacy Centers, known as Child Justice Centers in
some states. The American Bar Association Center on Children and the Law has also published

a manual discussing children’s language skills for use during court proceedings'!.

A number of communities in the United States of America and Canada have developed
child victim advocacy programmes to reduce the trauma experienced by children involved in
the process. Two groups of volunteers, 12 ‘caretakers’ and 14 investigative and court
‘professionals’, were interviewed to evaluate the effectiveness of one such program, the Child
Victim Witness Program (CVWP). Though the program was found to be facing some systemic
challenges, respondents were generally positive about its usefulness in preparing children to
testify and in enabling children to be somewhat more relaxed during the criminal court

process'?.

Similar to all victims of crime, individuals who have been victims of child sexual abuse
are often expected to participate in the criminal justice system. However, it should be noted that
the court experience in particular can be very traumatic, as children have to recount over and

over again the actual incidents of their victimisation and are often subjected to harsh cross-

10 https://childadvocacycenter.org/what-we-do/ (accessed on: 15.00, 05.06.2023).

! https://www.nichd.nih.gov/about/org (accessed on: 15.00, 08.06.2023).

12 Howard J. Doueck PhD, Elisabeth A. Weston PhD and MSW, Lynda Filbert MSW, Ruth Beekhuis MSW &
Heidi F. Redlich JD and MSW (1997) A Child Witness Advocacy Program: Caretakers’ and Professionals’
Views, Journal of Child Sexual Abuse, 6:1, 113-132, DOI: 10.1300/J070v06n01_08.

= Fundusz
Sprawiedliwosci

% Ministerstwo & FUNDACJA
* Sprawiedliwosci INSTYTUT PRAWA
USTROJOWEGO

,Financed by the Justice Fund administered by the Minister of Justice”



examination. When asking children to participate in a system designed specifically for adults,
essential elements such as court support and court preparation provide the child victim with the
opportunity to give the best possible testimony and prevent secondary victimisation. For the
purpose of the present paper, materials available on the Internet and in library collections were
analysed in order to answer the question concerning differences between the support of child
witnesses at both the pre-trial and court stages, and to outline the problems experienced in
relation to children’s testimony, as well as the way in which these issues were resolved through
preparation and support. It is important to emphasise, based on the findings, the need to
implement court support and preparation of the court and law enforcement agencies in all
proceedings involving child victims/witnesses. Furthermore, the literature emphasises the need
to distinguish between court support and court preparation, as although both should be present,
they are separate and distinct activities. Numerous challenges are cited as constraints, ranging
from logistical alternatives to changes in legislation. Therefore, changes are needed to ensure
the efficient functioning and implementation of the support of trial bodies, as well as

preparation at all stages of the trial.

% Ministerstwo & FUNDACJA
3 Sprawiedliwos’.ci g T3 INSTYTUT PRAWA
— USTROJOWEGO

= Fundusz
Sprawiedliwosci

,Financed by the Justice Fund administered by the Minister of Justice”



Summary

Police officers are adequately trained to interview children testifying in a variety of
cases, including, in particular, crimes of domestic violence. As a result, children’s names are
increasingly being included on lists of witnesses. Children may be called as witnesses in cases
involving a variety of offences, however, the majority of these offences are domestic violence
and, moreover, in some cases they may testify as plaintiffs. Children who testify in domestic
violence cases are: 1) those who have witnessed crimes between parents, 2) those who have
witnessed crimes between parents but have also been assaulted by a parent, and 3) teenage
victims of assault by a parent’s partner. It is essential for persons working in the criminal justice
system to understand the unique needs of children in domestic violence cases. For children and
adolescents, these cases pose both typical challenges as for all other court witnesses, but also
include particular pressures specific to crimes occurring in a family context. Children who are
victims of sexual abuse can participate in criminal proceedings against their abusers, but often

not without further emotional trauma.

If a child has witnessed or been the victim of a crime, the Police always have to adopt
appropriate behaviour and conduct as a priority, including talking to the child they interview.
A verification interview or forensic interview can be traumatic and may cause the child to
withdraw and stop giving information. Interviewing by a ‘judicial authority’ or other adult can

also affect a child’s memory or interpretation of events, or even what they say about an event.

Centres such as CAC are safe spaces, designed to make children feel comfortable and
at ease as they go through the steps needed to move their cases forward. Investigative team
members are highly trained professionals who treat each case with respect, care and
compassion. Each child receives personalised attention to meet his or her unique needs. CAC
1s accredited by the National Children’s Alliance, which means that these centres comply with

the highest standards of practice for child advocacy centres in the USA.
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