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Preface 

In 2015, the Canadian Victims Bill of Rights (CVBR)1, which extends the scope of 

protection and rights available to victims in criminal proceedings, came into force. Its 

provisions explicitly refer to child victims, but to date it has rarely been cited in cases involving 

children and usually only as an aid to interpretation rather than being directly applicable.   

The CVBR defines a ‘victim’ as “an individual who has suffered physical or emotional 

harm, property damage or economic loss as the result of the commission or alleged commission 

of an offence”. To benefit from the Victims Bill of Rights, a victim must be present in Canada 

or be a Canadian citizen or permanent resident. 

 

 

 

 

 

 

 

 

 

 

                                                           
1 https://www.canlii.org/en/ca/laws/astat/sc-2015-c-13/latest/sc-2015-c-13.html (accessed on: 12.07.2023, 20:00). 
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1. Victims Bill of Rights as an example of Canadian legislation protecting the 

child in the criminal process  

In the case of R. v W.(C.)2, the judge hearing the case cited the Canadian Victims Bill 

of Rights as providing jurisdiction to allow the complainant, in a certain intra-family sexual 

abuse case, to be accompanied the witness by an assistance dog as provided under the Victim 

Witness Support Program. The necessity for the victim to testify provided the court with 

jurisdiction to exercise its power to allow the testimony to be given with the support of the dog 

Gordon, as some assistance. The dog’s trainer had to be seated in front of the dog during these 

activities, supervising that the dog behaved as expected and ‘assisted’ the minor in the 

interview. The court expressed its belief that Gordon’s presence would not interfere with the 

proceedings or the accused’s rights to an effective defence. The judge also noted that section 

537(1)(i) of the Criminal Code3 provides the court with jurisdiction to “regulate the course of 

the inquiry in any way that appears to the justice to be desirable”, which includes allowing the 

dog to accompany the witness.  

It should be noted that the Canadian Victims Bill of Rights is more frequently cited as 

an interpretive aid rather than as providing a court with specific jurisdiction. For instance, in its 

2017 decision in the case of R. v P. (K.)4, the judge issued an order under section 486.2 of the 

Criminal Code, allowing testimony via closed-circuit television in the presence of a support 

worker for an 18-year-old victim in a case involving several sexual offences alleged to have 

occurred in previous years when she was a child. The judge noted the change in wording in the 

2015 amendment to section 486.2 of the Criminal Code, including the removal of the 

requirement that the use of this provision was “necessary”, and noted that it was enacted as part 

of the CVBR, which was intended to ‘facilitate’ the testimony of vulnerable witnesses5. 

                                                           
2 R v W(C), 2016 ONCJ 649, at paras 7-9 - https://www.canlii.org/en/on/oncj/doc/2016/2016oncj649/2016oncj 

649.html (accessed on: 16.07.2023, 21:00). 
3 Canadian Criminal Code - https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-

46.html#sec486.4subsec2_smooth (accessed on: 17.07.2023, 21:00). 
4 R v P(K), 2017 CarswellNfld 72 https://www.canlii.org/en/ab/abqb/doc/2016/2016abqb204/2016abqb204 

.html (accessed on: 19.07.2023, 21:00). 
5 https://www.canlii.org/en/commentary/doc/2018CanLIIDocs11129#!fragment/zoupio-_Tocpdf_bk_37/BQCwh 

gziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zhoBMAzZgI1TMAzAHYAlABpk2

UoQgBFRIVwBPaAHJ1EiITC4Ei5Ws3bd+kAGU8pAEJqASgFEAMo4BqAQQByAYUcTSMD5oUnYxMS

A (accessed on: 18.07.2023, 21:00). 
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In another case in which a young adult male was charged with the murder of a 14-year-

old girl, a mandatory warrant was issued for the suspect’s detention under Criminal Code 

section 486.4(2). The prosecutor applied for a temporary mandatory detention order requiring 

the immediate removal of historical posts on media websites that identified the victim. In 

granting the order, the judge noted that the definition of ‘victim’ in the Canadian Victims Bill 

of Rights can only be interpreted as a ‘living’ person, and therefore does not include the dead. 

The Alberta Provincial Court of Appeal quashed the court’s procedural decision without 

mentioning the CVBR, although the Court of Appeal noted: “Parliament has stated that the 

identity of juvenile victims should be protected in the public interest, and [...] allowing the 

continued violation of the publication prohibition [...] is detrimental to the integrity of the 

administration of justice”, even if the juvenile victim is dead6. 

The courts used to view children as ‘inherently unreliable’, but Canadian law has begun 

to recognise that children can be reliable witnesses and that general rules rejecting their 

testimony are unfair and inappropriate. In 1988, Parliament abolished the statutory rule that  

a child’s testimony given without an oath must be confirmed, although some judges continued 

to apply the common law rule that children’s testimony, whether they testify under oath or not, 

must be confirmed. 

The 2006 amendments to Canada Evidence Act significantly changed the way criminal 

courts consider whether to hear the testimony of children, defined for this purpose as those 

under the age of 14 at the time of their testimony. Under the Canadian Victims Bill of Rights, 

children are now ‘considered capable of testifying’ and their ability to testify is to be assessed 

based on their “ability to understand and respond to questions”. The CVBR currently prohibits 

asking a child any questions about the child’s “understanding of the nature of the promise to 

tell the truth”, when testing the competency of a child witness. However, such questions may 

be asked during cross-examination by defence counsel, and the answers may affect the gravity 

of the child’s testimony. 

The child-witness is not obliged (or even allowed) to testify under oath, the child is 

obliged to promise to tell the truth. It has been concluded that the legal effect of a child’s 

                                                           
6 2016 ABCA 326, 11 - https://www.canlii.org/en/ab/abca/doc/2016/2016abca326/2016abca326.html (accessed 

on: 18.07.2023, 21:00). 
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testimony after a promise to tell the truth is the same as if the child had taken an oath. Minors 

aged 4 or 5 are qualified to testify in court, frequently about events that occurred when they 

were only 3 years old. However, judges assess competence to testify on an individual basis 

rather than relying solely on metric age, recognising that some children who are older may not 

be able to participate directly in the criminal process. Although a child may not be able to 

testify, this does not necessarily mean that his or her testimony will be forfeited. For instance, 

in the case of R v C. (F.)7 of 2015 in Ontario, one of the complainants was 3 years old at the 

time of the alleged sexual abuse by her 82-year-old great-grandfather. The girl told her mother 

about the situation, and the mother presented a video recorded statement about the abuse to  

a social worker. The victim was almost 7 years old at the time of the criminal process when the 

court summoned her as a witness. During the brief interview to establish her competency as  

a witness, the child was occasionally able to nod her head affirmatively or shake her head 

negatively, but did not verbally respond to any questions asked at the court. The judge held that 

her testimony could not be admitted because she was unable to “respond to the questions”, as 

required by section 16.1(3) of the Canada Evidence Act8. However, the court ruled that her 

mother could testify about the girl’s rumours of abuse as the evidence was ‘reliable’ and 

‘necessary’ although the child did not have the legal capacity to testify. 

Therefore, without the child’s testimony, the only way her ‘voice’ could have been 

effectively heard at the court in this case, with regard to the charges brought against the accused 

that he had sexually abused the complainant, was her verbal statements to the mother. The 

statements were found to be sufficiently reliable because they were made very soon after the 

alleged offences were committed, the child had no motive to fabricate or invent the accusations, 

and she disclosed the statements naturally (but reluctantly) and in her own words. The 

statements had their own ‘special mark of credibility’ due to the child-like words used and the 

fact that the accused did not deny the charges when he was confronted with the mother the 

following day. The court ruled that the statements made to the mother were admissible “for 

their veracity” and could be used to convict the accused, although they had to be considered in 

the context of all other evidence. However, the court found that the admission of the video 

                                                           
7 R v C(F), 2015 ONSC 6428 (Ont SCJ) - https://www.canlii.org/en/on/onsc/doc/2015/2015onsc6428/2015onsc 

6428.html (accessed on: 18.07.2023, 21:00). 
8 Canada Evidence Act - https://laws-lois.justice.gc.ca/eng/acts/c-5/ (accessed on: 18.07.2023, 21:00). 

https://www.canlii.org/en/on/onsc/doc/2015/2015onsc6428/2015onsc6428.html
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recorded interviews was not ‘necessary’, under the Supreme Court of Canada’s hearsay 

exception test in the case of R. v Khan, and refused to admit this evidence9. 

In another case, in its decision of 2010, the Quebec Court of Appeal in the case of R. c. 

L.(S.)10, a 6½-year-old girl was summoned to testify about sexual abuse allegedly committed 

by her mother’s partner when she was 3 years old. The girl was found capable of testifying, but 

understandably had a limited memory of the events in question. The trial judge therefore ruled 

that the child’s testimony before her mother was also admissible under the R. v Khan test 

because it was ‘necessary’ and ‘reliable’. The Quebec Court of Appeal upheld both the decision 

to admit this evidence and the conviction. 

In the Court of Quebec case of 2013, R. c. L.(J.)11, a 5-year-old girl disclosed to her 

grandmother that she had been sexually abused by her father, who no longer lived with her 

mother. A social worker from a child protection agency then interviewed the child, and a few 

days later the worker conducted a video recorded interview with the child. When the case came 

to court, the girl was 7 years old. The court summoned another social worker as a witness, who 

testified about the child’s emotional state and stated that the stress of being in court would have 

prevented the child from testifying. The prosecution then applied for the admission of video 

and oral evidence of the child’s disclosures to his grandmother and a child protection agency 

worker. The court found that the child was unable to testify under the Canada Evidence Act 

section 16.1, and that the video recordings and disclosures were admitted as hearsay under the 

R. v Khan test as they were ‘necessary’ and ‘reliable’. 

In the Ontario Court of Appeal case of 2014, R. v F. (C.C.), a father was convicted of 

sexual interference with his daughter, who at the time of trial was 7 years old. The girl testified 

and provided incriminating evidence against the father. In his appeal, the appellant argued that 

the trial judge failed to comply with the Canada Evidence Act section 16.1(6), namely, by 

requiring a child witness to “promise to tell the truth”. Although the Ontario Court of Appeal 

noted that the judge did not explicitly ask the witness to promise to tell the truth, it found that 

                                                           
9 R v Khan, [1990] 2 SCR 531 - https://www.canlii.org/en/ca/scc/doc/1990/1990canlii77/1990canlii77.html 

(accessed on: 20.07.2023, 21:00). 
10 R c. L. (J.), 2013 QCCQ 7360 - https://www.canlii.org/fr/qc/qccq/doc/2013/2013qccq7360/2013qccq7360 

.html (accessed on: 20.07.2023, 21:00). 
11 R v F(CC), 2014 ONCA 327 - https://www.canlii.org/en/on/onca/doc/2014/2014onca327/2014onca327.html 

(accessed on: 20.07.2023, 21:00). 
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“no specific words are required to comply with section 16.1(6) of the Canada Evidence Act, as 

long as the witness expressly undertook to tell the truth”. The Court of Appeal also noted that 

the defence counsel at the court hearing did not raise any objection to the admission of the 

complainant’s testimony, on the basis that he did not commit to telling the truth.  

The Canadian Victims Bill of Rights defines a victim of crime as any person who has 

suffered physical or emotional harm, property damage or economic loss as a result of an offence 

committed under the Criminal Code, the Youth Criminal Justice Act, and the Crimes Against 

Humanity and War Crimes Act; this also includes certain offences under the Controlled Drugs 

and Substances Act and parts of the Immigration and Refugee Protection Act. 

The rights contained in the Canadian Victims Bill of Rights apply to a victim who stays 

in Canada or is a Canadian citizen or permanent resident. The rights apply to offences 

committed in Canada, as well as offences that are under investigation or prosecution or for 

which the offender is serving a sentence or conditional release in Canada. The legislation also 

allows the following persons to exercise the rights of a victim when the victim is deceased or 

incapable of acting on his or her behalf: 

• the victim’s spouse or a person married to the victim for at least one year prior to the 

victim’s death; 

• a relative or dependant of the victim; 

• anyone who has custody of the victim or the victim’s dependent. 

A person who has been accused, convicted or acquitted of a criminal charge due to  

a mental disorder for an offence that resulted in victimisation will not be defined as a victim. 

For instance, if a parent is charged with child abuse, he or she will not be able to exercise the 

rights of a child victim or the parent’s own rights. Under the Canadian Victims Bill of Rights, 

when a victim, including a child, believes that his or her rights have been violated, first files  

a complaint to the relevant federal department or agency. The legislation requires that all federal 

departments and agencies that have responsibilities under the CVBR have internal complaint 

mechanisms to review complaints, make recommendations for remedying any violations and 

notify victims of the results of the review, which are available to the victims. 
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Complaints involving provincial or territorial agencies, including the Police, 

prosecutors and victim services, are dealt with in accordance with applicable provincial or 

territorial legislation. To improve the resources available to victims, with a particular focus on 

children, the federal government provides funding through the Victims’ Fund to provinces and 

territories in order to strengthen or establish complaint bodies for victims of crime. The funding 

encourages consistency in the mechanisms for filing complaints available to victims of crime 

across the country, without drawing funds from successful already existing programmes for 

victims of crime. 

A victim may personally, or through parents/legal caregivers, exercise the rights 

provided in the Canadian Victims Bill of Rights during the investigation or prosecution of  

a crime, as well as while the offender is subject to a sentence or conditional release process. In 

cases where the accused has been found incapable of appearing in court or criminally 

irresponsible due to a mental disorder, the victim can exercise his or her rights as long as the 

accused is under the jurisdiction of the court or the review board. In the event of an 

inconsistency between the CVBR and any other federal law enacted on or after the effective 

date of the CVBR, the Canadian Victims Bill of Rights will take precedence12. 

In the case of inconsistencies with the Canadian Bill of Rights, the Canadian Human 

Rights Act, the Official Languages Act, the Access to Information Act or the Privacy Act, the 

rights under the CVBR will be balanced against these other quasi-constitutional laws. The 

Canadian Victims Bill of Rights contains a restriction clause to specify that the rights are to be 

applied reasonably so as not to interfere with the Police or prosecutor’s discretion, cause undue 

delay, jeopardise an investigation or prosecution, or cause a stay of proceedings. Moreover, 

these rights must not endanger life or safety of any person, interfere with ministerial decision-

making, interfere with the discretion that may be exercised by any person or authority 

empowered to release an offender, or cause harm to international relations or to national defence 

or security. The statute of limitations clause seeks to ensure that laws are interpreted and applied 

in a manner that takes into account the concerns of victims, particularly minors, while avoiding 

unintended or unjustified consequences for the criminal justice system13. 

                                                           
12 https://www.canlii.org/en/on/onsc/doc/2015/2015onsc6428/2015onsc6428.html (accessed on: 18.07.2023, 

21:00). 
13 https://www.canlii.org/en/ca/scc/doc/1990/1990canlii77/1990canlii77.html (accessed on: 20.07.2023, 21:00). 
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No provision of the Canadian Victims Bill of Rights permits an individual to enter 

Canada or remain in Canada for longer than the period previously permitted, nor does it delay 

or prevent an individual’s removal or delay extradition proceedings. The CVBR does not grant 

or deprive a victim of his or her status as a party, intervener or observer in any criminal 

proceedings, or any person acting on his or her behalf. A violation of the rights contained in the 

legislation does not provide a cause of action, a right to compensation, or a right of appeal 

against any decision or order. 

In Canada, there is a presumption that criminal proceedings are to be public unless  

a judge orders the public to be removed from the courtroom for all or part of the proceedings, 

on the basis that such an order is “in the interest of public morals, the maintenance of order or 

the proper administration of justice”. While orders prohibiting the publication of information 

identifying a child victim or witness are almost always issued, the identities of victims and 

witnesses and the evidence presented in court may be known in their communities as the court 

is a public place, and friends and family of the accused frequently attend and discuss the 

proceedings with others in the community. It is embarrassing and often traumatic for victims, 

especially in cases of intra-family or smaller community abuse. If a child witness is exposed to 

the public when testifying, it can hinder testimony and may provide grounds for an application 

to exclude members of the public, but not the accused, from the courtroom14. 

 

 

 

 

 

 

 

                                                           
14 Criminal Code, R.S.C. 1985, s. 486(1). 
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Summary  

The Canadian Victims Bill of Rights ensures the rights of victims of crime at the federal 

level, which include the right to information, protection, participation and to seek 

compensation. Under the CVBR, victims, especially children, also have the right to file  

a complaint to a federal department or agency if they believe their rights are not respected. 

The CVBR provides that if the victim is dead or incapable of acting on his or her own 

behalf (i.e. the victim is a child, ill or otherwise incapacitated), certain persons, such as the 

victim’s spouse or partner; relative or dependent of the victim; a person responsible for the care 

or support of the victim; an individual who has in law or fact custody, or is responsible for the 

care or support, of the victim or of a dependant of the victim, may exercise the victim’s rights 

on his or her behalf. What is important from the point of view of the present study is that the 

CVBR is increasingly being applied to protect the rights of child victims. 
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