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1. Legal basis for proceedings in a family court 

Legal basis for proceedings in a family court has been provided in the Act on the 

organization of public courts2 (Gesetz über die Ausübung der Gerichtsbarkeit und die 

Zuständigkeit der ordentlichen Gerichte in bürgerlichen Rechtssachen (Jurisdiktionsnorm – 

JN), in the Austrian Code of Civil Procedure3 (Zivilprozessordnung – ZPO) and in the Federal 

Act on non-adversarial dispute resolution of December 12, 2003 (Außerstreitgesetz – 

AußStrG)4. The Code of Civil Procedure provides the main rules for conducting cases in a court, 

such as taking evidence, concluding settlement agreements, appearing in person before the 

court, as well as including and excluding the public from the proceedings. However, the main 

rules of procedure in the field of family law are regulated in the Federal Act on non-adversarial 

dispute resolution (Außerstreitgesetz – AußStrG). The provisions of this Act regulate court 

proceedings in the following matters: establishing and denying paternity (§ 81-85), adoption  

(§ 86-91), matrimonial matters (§ 93-95), divorce (§ 93-96), support (§ 101-102), arrangements 

of contact with children (§ 104, § 106b, § 107), child’s attorney (child’s representative in 

proceedings acting as their legal counsel - § 104a)5, function of providing assistance to the 

family court in proceedings (Familiengerichtshilfe - § 106a - § 106c). Another act is the 

Amendment Act on children’s rights and surnames (Kindschafts- und Namensrechts-

Änderungsgesetz 2013 - KindNamRÄG 2013)6. It contains provisions on the protection of the 

child’s rights in proceedings, but also extremely important provisions on the appointment of  

a counsel in proceedings (Familiengerichtshilfe), as described below in Sec. III. 

                                                           
2 Act on the organization of public courts of August 1, 1895, last amended on April 14, 2022 – Gesetz vom 1. 

August 1895, über die Ausübung der Gerichtsbarkeit und die Zuständigkeit der ordentlichen Gerichte in 
bürgerlichen Rechtssachen (Jurisdiktionsnorm – JN) vom 1. August 1895 geändert zuletzt am 14. April 2022, 
https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer= 

10001697, accessed on 30.08.2023. 
3 Code of Civil Procedure of August 1, 1895, last amended on July 19, 2023 – Gesetz vom 1. August 1895, über 

das gerichtliche Verfahren in bürgerlichen Rechtsstreitigkeiten (Zivilprozessordnung – ZPO) vom 1. August 

1895 geändert zuletzt am 19. Juli 2023, BGBl. I Nr. 77/2023 (NR: GP XXVII RV 2093 AB 2155 P. 226. BR: 

AB 11288 P. 957.). https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage= 

Bundesnormen&Gesetzesnummer=10001699, accessed on 30.08.2023. 
4  Bundesgesetz über das gerichtliche Verfahren in Rechtsangelegenheiten außer Streitsachen (Außerstreitgesetz 

– AußStrG) vom 12. Dezember 2003, https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage= 

Bundesnormen&Gesetzesnummer=20003047, accessed on 30.08.2023. 
5 Kinderbeistand. 
6 https://www.ris.bka.gv.at/Dokumente/BgblAuth/BGBLA_2013_I_15/BGBLA_2013_I_15.html, accessed on 

30.08.2023. 
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2. Main rules for civil procedure 

There are no specific provisions governing family court proceedings in Austrian 

legislation. The main rules for procedure are provided in the above-mentioned Code of Civil 

Procedure ZPO, generally as proceedings before a civil court. Proceedings in family law cases 

take place before the court of first instance (Bezirksgericht). However, jurisdiction of the courts 

is determined by the Code not by assigning a specific subject scope, but by stating that the 

courts of first instance are competent for cases with a value in dispute below EUR 15,000. § 49 

Sec. 2 of the Act on the organization of public courts states that regardless of the value in 

dispute, the jurisdiction of the district courts (Bezirksgerichte) includes cases concerning the 

statutory obligations of the father of an illegitimate child towards the unmarried mother7, cases 

regarding support for family members8, divorce or annulment of a marriage9, and other disputes 

arising from marriage10, dissolution or annulment of a civil partnership11 and other disputes 

arising from a civil partnership12. 

The court of local jurisdiction is the place of permanent residence of the parties to the 

dispute or their last common place of residence13. 

In matrimonial matters, persons who, due to their minority, have limited legal capacity 

may act independently in a court as a party14. 

Proceedings in family law cases as well as the pronouncement of the judgement itself 

are generally public15. Public nature of the proceedings may be excluded at the request of one 

of the parties to protect the confidentiality of family life or the family’s economic interests16. 

                                                           
7 § 49 Sec. 2 Item 1 of the Act on the organization of public courts JN. 
8 § 49 Sec. 2 Item 2 of the Act on the organization of public courts JN. 
9 § 49 Sec. 2 Item 2a of the Act on the organization of public courts JN. 
10 § 49 Sec. 2 Item 2b of the Act on the organization of public courts JN. 
11 § 49 Sec. 2 Item 2c of the Act on the organization of public courts JN. 
12 § 49 Sec. 2 Item 2d of the Act on the organization of public courts JN. 
13 https://www.oesterreich.gv.at/themen/dokumente_und_recht/zivilrecht/2/Seite.1010310.html, accessed on 

30.08.2023. 
14 § 2a of the Austrian Code of Civil Procedure ZPO in connection with § 49 Sec. 2 and 2a of the Act on the 

organization of public courts JN. 
15 § 171 Sec. 1 of the Code of Civil Procedure ZPO – „Die Verhandlung vor dem erkennenden Gerichte, 

einschließlich der Verkündung der richterlichen Entscheidung, erfolgt öffentlich“. 
16 § 172 Sec. 2 of the Code of Civil Procedure ZPO. 
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The public nature of proceedings should also be excluded ex officio to protect public order or 

public morality17. 

Proceedings before the court are essentially adversarial, but the court is obliged to 

propose settlement to the parties and persuade them to enter into a settlement agreement18. 

When starting the proceedings, the court presents the parties with options for resolving the 

dispute and adjudicating options. § 49 of the Austrian Code of Civil Procedure states that in the 

event a settlement agreement is entered into in the court, costs of the parties are mutually offset, 

which results in lower costs of proceedings19. In this way, the legislator tried to make 

concluding a settlement agreement in the court attractive, considering that concluding a 

settlement agreement usually involves lower financial and emotional costs for the parties to the 

proceedings. 

  

                                                           
17 § 172 Sec. 1 of the Code of Civil Procedure ZPO – „Die Öffentlichkeit ist auszuschließen, wenn durch sie die 

Sittlichkeit oder die öffentliche Ordnung gefährdet erscheint, oder wenn die begründete Besorgnis besteht, dass 
die Öffentlichkeit der Verhandlung zum Zwecke der Störung der Verhandlung oder der Erschwerung der 
Sachverhaltsfeststellung missbraucht werden würde“. 

18 einschließlich der Verkündung der richterlichen Entscheidung, erfolgt öffentlich“. 
18 § 204 Sec. 1 of the Code of Civil Procedure ZPO – „Das Gericht kann bei der mündlichen Verhandlung in jeder 

Lage der Sache auf Antrag oder von amtswegen eine gütliche Beilegung des Rechtsstreites oder die 
Herbeiführung eines Vergleiches über einzelne Streitpunkte versuchen. Herbei ist, wenn dies zweckmäßig 
erscheint, auch auf Einrichtungen hinzuweisen, die zur einvernehmlichen Lösung von Konflikten geeignet sind”. 

19 „Die Kosten eines abgeschlossenen Vergleiches sind, wenn nicht etwas anderes vereinbart wird, als gegenseitig 
aufgehoben anzusehen“. 



 

                 
“Financed by the Justice Fund administered by the Minister of Justice” 

3. Assistance to the family court in the proceedings (Familiengerichtshilfe)  

Upon entry into force of the Amendment Act on children’s rights and surnames in 2013 

(Kindschafts- und Namensrechts-Änderungsgesetz 2013 – KindNamRÄG 2013)20 the scope of 

procedural instruments used by the family court was expanded. In matters relating to custody 

and the right to personal contact, judges in family courts are supported by social workers, 

psychologists and educators as assistance to the family court (Familiengerichtshilfe)21. A 

person acting in this role for the family court does so on behalf of the court and is bound by the 

court’s orders. Assistants to the family court have the following main tasks: 

* Initiation of conciliation proceedings (Clearing – Anbahnung einer gütlichen 

Einigung) 

The court may request a person assisting the family court to try to persuade the parties 

to the proceedings to examine and initiate in a personal conversation the possibilities and 

methods of amicable settlement of the dispute and to determine the main points of dispute and 

sources of conflict. In the best-case scenario, this may lead directly to a settlement. If an 

agreement cannot be reached immediately, the person assisting the family court can 

demonstrate whether mediation, family counseling, educational counseling, therapy or other 

similar measures are likely to help reach an amicable settlement of the dispute or otherwise 

contribute to a quicker court ruling. 

* Specific surveys (Spezifische Erhebungen) 

The court may also commission a person assisting the family court to carry out specific 

activities or studies that are important for the court’s ruling and may facilitate determination of 

the facts of the case. Such measures may include observing the family and drawing conclusions 

from this observation. It may also be the opinion of a psychologist or other competent person. 

                                                           
20 https://www.ris.bka.gv.at/Dokumente/BgblAuth/BGBLA_2013_I_15/BGBLA_2013_I_15.html, accessed on 

30.08.2023. 
21 https://www.justiz.gv.at/justiz/familien-und-jugendgerichtshilfe/aufgaben-der-familiengerichtshilfe.2c9484853 

f60f165013f6671e26d24f7.de.html, accessed on 30.08.2023. 
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* Expert opinions (Fachliche Stellungnahmen) 

If the parties fail to settle the dispute in an amicable agreement and the court must make 

a final decision in the case, a person assisting the family court may be commissioned to prepare 

expert opinions on the subject of the proceedings from the point of view of the child’s best 

interests, which support the court in the decision-making process. 

* Family court assistant acting as a mediator in exercising visitation rights 

(Besuchsmittlung) 

Judges should be able to immediately order competent specialists to carry out detailed 

examinations at the family’s place of residence. Observation of family relations by an assistant 

is intended to enable, in the best-case scenario, an amicable resolution of the dispute in the form 

of a settlement as quickly as possible (maybe even immediately), and if this is not possible, 

then at least further steps to take may be determined quickly. In many cases the court should be 

able to make an interim order based on the facts pleaded and presented by the family court 

assistant, which can help avoid problems and difficulties later in the proceedings and prevent a 

situation where the child does not have the opportunity to contact one of the parents. 

The aim is therefore to provide judges with better tools to stabilize the family situation 

or create a better basis for a court decision. The activities undertaken by a person acting as a 

family court assistant are aimed at improving the quality and durability of dispute resolution 

and court decisions. The main idea of the legislator who introduced the institution of a family 

court assistant was on the one hand, assigning various aspects of the case to people with suitable 

skills and thus, psychologists evaluate family relations and indicate possibilities of resolving a 

family dispute, and judges should be able to focus more on the legal aspects of the case. 

Psychologists and educators involved in the case as family court assistants have better 

knowledge and can assess the possibilities of helping the family much better. 

Such division of roles and cooperation of representatives of various professions should 

contribute to quicker and more efficient court proceedings that focus on its important aspects.  
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* Participation in mediation22 

A person supporting the family court as an assistant to the family court also acts as a 

mediator to control the exercise of the right to contact the child. This competence was 

introduced by the provisions of the Amendment Act on children’s rights and surnames of 2013 

(KindNamRÄG 2013). The goal is to control whether the right to contact with the child is 

exercised in accordance with the court’s decision. Moreover, a person supporting the court as 

an assistant to the family court may play the role of a mediator when the right of contact with 

the child is exercised. When exercising this right, the person supporting the family court has 

specific tasks to perform which include supporting a child in their development, particularly 

offering psychological support so that the child does not feel guilty for the parents’ conflict. A 

psychologist should also actively cooperate in agreeing detailed methods of personal contacts 

and mediation in conflicts (after consulting the child). This includes explaining that the child 

needs certain routines at handover (e.g. saying goodbye to the parent calmly half an hour 

earlier), that punctuality must be ensured, what personal belongings of the child are to be 

handed over and what (school) tasks should be done. It is of key importance because the 

experience of the courts shows that parents often need detailed instructions on how to proceed 

when exercising the right to contact with a child. 

A psychologist or social worker who assists the family court also aids the family in the 

event of conflicts regarding contact with the child, and they are present when the child is handed 

over between the parents and perform educational and persuasive work, e.g. on the problem of 

loyalty conflicts in children, and actively mediate in the event of a dispute23. 

In 2014, the institution of family court assistance was introduced in all district courts 

(Bezirksgerichte) across Austria. As part of the family court’s assistance, family courts are 

assigned psychologists and social workers who support family courts in proceedings in the field 

                                                           
22 Familiengerichtshilfe als Besuchsmittlerin, https://www.justiz.gv.at/justiz/familien-und-

jugendgerichtshilfe/aufgaben-der-familiengerichtshilfe.2c9484853f60f165013f6671e26d24f7.de.html, 

accessed on 30.08.2023. 
23 https://www.oesterreich.gv.at/themen/familie_und_partnerschaft/obsorge/Seite.234002.html, accessed on 

30.08.2023. 
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of family matters and child’s rights. Proceedings in the field of the child’s rights include in 

particular proceedings regarding support and child custody24. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
24 Familiengerichtshilfe als Besuchsmittlerin, https://www.justiz.gv.at/justiz/familien-und-jugendgerichtshilfe/ 

aufgaben-der-familiengerichtshilfe.2c9484853f60f165013f6671e26d24f7.de.html, accessed on 30.08.2023. 
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4.  Free counseling provided by the court 

Courts in Austria also provide free direct legal assistance in dealing with family matters. 

Assistance is provided by lawyers and people with a psychology degree and its scope includes 

legal and psychological counseling in matters related to divorce and separation. Advice is free, 

confidential and anonymous. Legal aid is provided once a week, usually during court opening 

hours25. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
25 https://www.ief.at/portfolio-items/familienberatung-bei-gericht-familiengericht-wien, accessed on 30.08.2023. 
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5. Exemption from paying court fees (Verfahrenshilfe) 

In German-speaking countries, it is common practice to offer exemption from paying 

court fees, particularly in family law proceedings. This solution was introduced by the legislator 

because costs of family law proceedings may be high and are necessary for dispute resolution 

by the court. Thus, financial aid is necessary to ensure adequate legal protection. Financial aid 

may involve – pursuant to the provisions of § 64 Sec. 1 of the Austrian Code of Civil Procedure 

- exemption from a number of court costs incurred in the proceedings. These include court and 

other federal fees; costs of official activities performed outside the court; fees for witnesses, 

experts, interpreters, translators and assessors; the cost of necessary disclosures; costs of the 

probation officer if their presence in the proceedings was necessary; necessary out-of-pocket 

expenses incurred by a legal representative appointed by the court or by a lawyer or 

representative appointed for the party26. Exemption from paying costs of proceedings also 

applies to the necessary costs of translators and interpreters. These costs are borne directly by 

the court hearing the case and are subsequently reimbursed from the budget of the Ministry of 

Justice in the federal state27. 

 

 

 

 

 

 

 

                                                           
26 § 64 Sec. 1 Item 1a-f of the Austrian Code of Civil Procedure. 
27 § 64 Sec. 1 Item 1f of the Code of Civil Procedure ZPO – „die (…) genannten Kosten, Gebühren und Auslagen 

werden vorläufig aus Amtsgeldern berichtigt” 



 

                 
“Financed by the Justice Fund administered by the Minister of Justice” 

Summary 

To sum up, proceedings in family law cases are conducted before the court of first 

instance (Bezirksgericht) as adversarial, public and oral proceedings, with personal appearance 

of the parties required. However, courts are obliged to encourage the parties to conclude a 

settlement agreement in the court, since practice shows that concluding a court settlement 

ensures a faster and more effective resolution of the dispute. Additionally, data show that the 

parties are usually more satisfied with such solution. Moreover, in the proceedings that end with 

a settlement, the costs of the proceedings are mutually offset. 

Family courts decide substantively in matters relating to marriages and civil partnerships 

- divorce and invalidity, support, child custody, establishing or denying paternity, and adoption. 

It should be underlined that in the Austrian legal system people of both sexes can enter both 

into marriage and civil partnership. 

Important institutions in family law proceedings include exemption from paying the 

costs of court proceedings (Verfahrenshilfe) and assistance to the family court in proceedings 

(Familiengerichtshilfe), which is normally performed by a psychologist, educator or a person 

with similar background. Another very important solution is free legal aid provided directly in 

the courthouse by the competent court to people intending to get divorced. 

Legal advice is provided in the courthouse by lawyers and individuals with psychology 

background to support people in a new life situation such as divorce or separation. The advice 

is free, anonymous and confidential. It seems highly advisable to introduce this type of advice 

in the Polish legal system. 

Exemption from paying the costs of family law proceedings is a common practice of 

courts in Austria. This exemption is intended to ensure that the parties maintain their current 

standard of living, especially in the event of divorce or separation. It is also necessary to provide 

it to ensure protection of the rights of family members, particularly children. This exemption is 

granted for specific and enumerated parts of court proceedings, such as opinions of experts, 

translators, or exemption from court costs. Court proceedings in the field of family matters have 

developed several legal institutions that should be introduced into Polish legislation. 

Undoubtedly, these include the function of a court assistant in the proceedings, free counseling 
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provided in the courthouse and the possibility to enter into a settlement agreement in the court, 

to which parties to the proceedings are expressly encouraged by Austrian courts. 
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