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1. The child’s rights — legal basis

Austria is a signatory state to the Convention on the Rights of the Child adopted by the
United Nations General Assembly on November 20, 1989, which was ratified by Austria in
19922, In 2011, the Federal Constitutional Act on the rights of children (Das

Bundesverfassungsgesetz iiber die Rechte von Kindern) was passed’.

The child’s rights in court legal action in the Austrian legal system are specified in
several legal acts, namely the Austrian Civil Code* and the Amendment Act on children’s rights
and surnames of 2013 (Kindschafts- und Namensrechts-Anderungsgesetz 2013 -
KindNamRAG 2013)°. The child’s right to be heard by a court and the course of this hearing
are regulated by the provisions of the Austrian Code of Civil Procedure (Zivilprozessordnung

— ZPO)®.

2 Convention on the Rights of the Child adopted by the United Nations General Assembly on November 20, 1989
(Journal of Laws of December 23, 1991 Dz.U.1991.120.526), https://brpd.gov.pl/konwencja-o- prawach-
dziecka/, accessed on 28.11.2022.

3 Das Bundesverfassungsgesetz iiber die Rechte von Kindern, StF: BGBI. I Nr. 4/2011 (NR: GP XXIV 1A 935/A
AB 1051 S. 93. BR: AB 8443 S. 793.) https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=
Bundesnormen&Gesetzesnummer=20007136, accessed on 28.11.2022.

4 Austrian Civil Code — Allgemeines biirgerliches Gesetzbuch fiir die gesammten deutschen Erblinder der
Oesterreichischen Monarchie StF: JGS Nr. 946/1811

Marriage Act of July 6, 1938, Gesetz zur Vereinheitlichung des Rechts der EheschlieBung und der Ehescheidung
im Lande Osterreich und im iibrigen Reichsgebiet, vom 6. Juli 1938, StF: dRGBI. I S 807/1938 (GBIO Nr.
244/1938),
https://www.ris.bka.gv.at/NormDokument.wxe? Abfrage=Bundesnormen&Gesetzesnummer=10001622& Artik
el=&Paragraf=138& Anlage=&Uebergangsrecht=, accessed on 30.08.2023.

5 https://www.ris.bka.gv.at/Dokumente/Bgbl Auth/ BGBLA_2013_I_15/BGBLA_2013_I_15.html, accessed on
30.08.2023.

6 Code of Civil Procedure of August 1, 1895, last amended on July 19, 2023 — Gesetz vom 1. August 1895, iiber
das gerichtliche Verfahren in biirgerlichen Rechtsstreitigkeiten (Zivilprozessordnung — ZPO) vom 1. August
1895 gedndert zuletzt am 19. Juli 2023, BGBL. I Nr. 77/2023 (NR: GP XXVII RV 2093 AB 2155 S. 226. BR:
AB 11288 S. 957.). https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=
Bundesnormen&Gesetzesnummer=10001699
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2. The child’s rights in legal proceedings

§ 138 of the Civil Code sets forth the rights and describes well-being of the child
(Kindeswohl) in court proceedings. It clearly states that in all matters relating to a minor child,
in particular child custody and personal contacts, the best interests of the child’s well-being
(Kindeswohl) must be the guiding principle and must be guaranteed’. Important criteria when
assessing the best interests and well-being of the child are appropriate care, in particular food,
medical and sanitary care, and housings. No effort should be spared to raise the child well,
taking into account care, safety and protection of the child’s physical and mental integrity®. The
child deserves respect and acceptance from parents; the child’s abilities, interests and
development potential should be promoted and supported!. The child’s opinion should be taken
into account depending on their understanding and ability to form their own judgments'!. Every
effort should be made to avoid harm to the child as a result of the implementation and execution
of the measure against their will'>. The primary task is to avoid the risk that the child will
experience harm or violence themselves or witness them in the presence of important
caregivers'>. This provision is also repeated in § 137 Sec. 2 of the Civil Code - parents are
obliged to support the child and their development, and all forms of violence are forbidden'. It
is obligatory to avoid the risk of the child being illegally abducted, detained or otherwise
harmed'. It is necessary to ensure that the child has proper contacts with both parents and
important people from their environment and that the child’s attachment to these people is

respected. Legal proceedings involving a child should be conducted so as to avoid conflicts of

7§ 138 Sec. 1 of the Austrian Civil Code ABGB.

8§ 138 Sec. 1 Item 1 of the Austrian Civil Code ABGB, Rechtliche Grundlagen und Begriffsbestimmungen der
Obsorge,insbesondere der Pflege und Erziehung, https://www.tirol.gv.at/fileadmin/themen/gesellschaft-
soziales/kinder-und-jugendliche/kinder-und-jugendhilfe/downloads/Rechtliche_Grundlagen_und_
Begriffsbestimmungen_der_Obsorge.pdf, accessed on 30.08.2023.

9§ 138 Sec. 1 Item 2 of the Austrian Civil Code ABGB.

10§ 138 Sec. 1 Item 3 and 4 of the Austrian Civil Code ABGB.

11§ 138 Sec. 1 Item 5 of the Austrian Civil Code ABGB, https://www.tirol.gv.at/fileadmin/themen/
gesellschaft-soziales/kinder-und-jugendliche/kinder-und-jugendhilfe/downloads/Rechtliche_Grundlagen_und_
Begriffsbestimmungen_der_Obsorge.pdf, accessed on 30.08.2023.

12§ 138 Sec. 1 Item 6 of the Austrian Civil Code ABGB, https://www.tirol.gv.at/fileadmin/themen/
gesellschaft-soziales/kinder-und-jugendliche/kinder-und-jugendhilfe/downloads/Rechtliche_Grundlagen_und_
Begriffsbestimmungen_der_Obsorge.pdf, accessed on 30.08.2023.

13§ 138 Sec. 1 Item 7 of the Austrian Civil Code ABGB.

14 _Eltern haben das Wohl ihrer minderjihrigen Kinder zu fordern, ihnen Fiirsorge, Geborgenheit und eine
sorgféltige Erziehung zu gewéhren. Die Anwendung jeglicher Gewalt und die Zufiigung korperlichen oder
seelischen Leides sind unzuldssig. Soweit tunlich und mdglich sollen die Eltern die Obsorge einvernehmlich
wahrnehmen”.

15§ 138 Sec. 1 Item 8 of the Austrian Civil Code ABGB.
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loyalty and guilt on the part of the child'S. The rights and interests of the child, as well as the
living conditions of the child, their parents and other environment of the child must be respected

and protected!”.

In addition, children from the age of fourteen have the right to independently submit

motions to the court hearing the case in order to exercise the above-mentioned rights.

16.§ 138 Sec. 1 Item 9 and 10 of the Austrian Civil Code ABGB.
17§ 138 Sec. 1 Item 11 and 12 of the Austrian Civil Code ABGB.
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3. The child’s right to be heard by the court (Anhorungsrecht)

Children over ten years of age who are subject to proceedings concerning custody or
right to contact their parents must be heard by the court'®. If possible, younger children should
also be heard by the court or an expert. The above-mentioned rights of the child to their well-
being play an important role in the hearing of the child by the court, because it is these rights
that are the subject of the hearing of the child. The child’s legal advisor plays a very important
role in hearing the child (Item IV). The court may refrain from hearing the child if it decides
that doing so may cause harm to the child’s psyche!. Provisions of § 289b Sec. 1 of the Austrian
Code of Civil Procedure ZPO lists the grounds for the court to refrain from hearing the child.
Not hearing the child is justified if, taking into account the child’s maturity and the subject of
the hearing, as well as the extent of intimacy with the party to the proceedings, hearing the child
would pose a threat to the child’s well-being®°. In such situation, the court may order that the
child be heard by a person with appropriate psychological or pedagogical qualifications?!.
Pursuant to § 289b Sec. 3 of the Austrian Code of Civil Procedure ZPO, the court may appoint
a person with whom the child has a relationship of special trust to hear the child®?. It should be
underlined that the Austrian judiciary also applies conditions specified in Art. 8 Sec. 2 of the
European Convention for the Protection of Human Rights and Fundamental Freedoms to the
child’s right to be heard. According to the doctrine, the right to be heard by a court may

constitute interference into family life and the mutual rights of children and their parents.

18 § 289b Sec. 2 in connection with § 289a Sec. 1 of the Austrian Code of Civil Procedure ZPO.

19 Benke/Barth in Fenyves/Kerschner/Vonkilch, ABGB §§ 1 to 43, Katrin Niederl, Die Befragung von
Minderjéhrigen im Zivilverfahren. Karl-Franzens-Universitit Graz, 2019, p. 34 et seq.

20 Ist die zu vernehmende Person minderjahrig, so kann das Gericht auf Antrag oder von Amts wegen von ihrer
Vernehmung zur Génze oder zu einzelnen Themenbereichen absehen, wenn durch die Vernehmung das Wohl
der minderjéhrigen Person unter Beriicksichtigung ihrer geistigen Reife, des Gegenstands der Vernehmung und
ihres Naheverhéltnisses zu den Prozessparteien gefahrdet wiirde®.

21 § 289b of the Austrian Code of Civil Procedure ZPO — (Das Gericht kann auf Antrag oder von Amts wegen die
Vernehmung auf die in § 289a Abs. 1 beschriebene Art und Weise, allenfalls auch durch einen geeigneten
Sachverstindigen, vornehmen lassen, wenn das Wohl der minderjdhrigen Person zwar nicht durch die
Vernehmung an sich, jedoch unter Beriicksichtigung ihrer geistigen Reife, des Gegenstands der Vernehmung
und ihres Naheverhéltnisses zu den Prozessparteien durch die Vernehmung in Anwesenheit der Parteien oder
ihrer Vertreter gefahrdet wiirde).

22 Der Vernehmung der minderjihrigen Person ist, soweit es in ihrem Interesse zweckmiBig ist, eine Person ihres
Vertrauens beizuziehen”.
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Therefore, the right to be heard must be exercised in a way that protects the privacy of the

family?.

2 ErlautRV 678 BlgNr 24. GP 21; 1A 271/A 24. GP 31, Katrin Niederl, Die Befragung von Minderjéhrigen im
Zivilverfahren. Karl-Franzens-Universitit Graz, 2019, pp. 34-35.
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4. Kinderbeistand — as a child’s legal advisor (child’s attorney) and their role in

court proceedings

Pursuant to Art. 4 of the Federal Constitutional Act on the rights of children®*, every
child has the right to co-decide and be informed about matters concerning the child in a way
that is suitable considering their age and level of development. This provision served as the
basis for the establishment of the institution of a child’s legal advisor in the Austrian legal

system.

A child’s legal advisor (Kinderbeistand) is a person who serves as a child’s attorney in
court proceedings. This function may be performed by psychologists, educators or people
whose professional background involves working with children. They may also be lawyers who
have completed additional training®. The child’s legal advisor is an independent and educated
employee performing this role as a public trust person. Their task is to support the child, explain
to them the rules of proceedings and reduce undesired emotions related to court proceedings.
They represent the child’s interests which involves exercising the child’s rights and ensuring

the best legal position and adjudication in accordance with the child’s best interests®.

The adjudicating court is obliged to appoint a child’s legal advisor when adjudicating
on parental custody, its termination and in establishing the principles of joint custody of the
child and visitation rights. The court is obliged to hear the child to determine the child’s idea of
these issues and what "ideal state" is according to the child. It should be emphasized that courts
often also ask for the opinions of the officers from Jugendamt youth welfare agency. Presence
and participation of these officers are often an additional burden for the child. The presence of

the child’s legal advisor is intended to make this situation easier on the child.

The tasks of the child’s legal advisor also include defending the rights of children in

court proceedings and informing the court about what decisions regarding the child will best

24 Ewald Filler, Bundeskanzleramt, Die Rechte von Kindern und Jugendlichen, Die Kinderrechtskonvention im
Wortlaut und verstdndlich formuliert, Wien, 2019, p. 16, Ewa Tuora-Schwierskott, Rozwigzania w Austrii
w zakresie specjalizacji prawnikdw w prowadzeniu spraw o wykorzystywanie seksualne dzieci, (in:) efektywne-
prawo, 2023, p. 5.

% https://kinder-rechte.at/familienrecht-in-oesterreich/, accessed on 30.08.2023.

26 Ewa Tuora-Schwierskott, Rozwigzania w Austrii w zakresie specjalizacji prawnikow w prowadzeniu spraw o
wykorzystywanie seksualne dzieci, (in:) efektywne-prawo, 2023, p. 14 et seq.
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suit the child’s will. The child’s advisor’s task is to ensure that all bodies and institutions
involved in the proceedings listen to the child’s opinion regarding their future. The child’s legal
advisor also explains to the child what the next steps and rules of court proceedings are, so that
the child does not feel alienated in court®’. The child’s legal advisor is obliged to maintain

professional secrecy regarding information provided by the child?.

¥ hitps://www justiz.gv.at/service/familienrecht/kinderbeistand.25c.de.html, accessed on 30.08.2023.
28 hitps://www justiz.gv.at/service/familienrecht/kinderbeistand.25c.de.html, accessed on 30.08.2023.
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5. The child’s rights in the Austrian Civil Code ABGB

The above provisions regarding protection of the child’s rights in court refer to specific
rights of the child that are set forth in the Austrian Civil Code. These rights include the right to
a surname - the child has the right to take the parents’ surname, the surname of one of the
parents, or to adopt a double surname consisting of the surnames of both parents?. Pursuant to
the provisions of § 158 Sec. 1 of the Austrian Civil Code, parental custody is vested in both
parents and ensures the child’s well-being, its property and representation of the child in all
matters important to the child*’. According to the provisions of § 168 of the Civil Code ABGB,
childcare includes in particular, ensuring the child’s physical well-being, taking care of their
health and upbringing, and in particular taking care of the child’s mental and physical
development, supporting the child’s abilities and interests, as well as school and vocational

education?!.

Parental custody (Obsorge) is vested in parents until the child is 18 years old. If one of

the parents and the child want to move abroad, the other parent must consent to it (to avoid

charges of child abduction).

29§ 155 Sec. 1 and 2 of the Civil Code ABGB ,.Fiihren die Eltern keinen gemeinsamen Familiennamen, so kann
zum Familiennamen des Kindes der Familienname eines Elternteils bestimmt werden. Wird hiefiir ein aus
mehreren voneinander getrennten oder durch einen Bindestrich verbundenen Teilen bestehender Name
herangezogen, so konnen der gesamte Name oder dessen Teile verwendet werden”.

30 Wer mit der Obsorge fiir ein minderjihriges Kind betraut ist, hat es zu pflegen und zu erziehen, sein Vermdgen
zu verwalten und es in diesen sowie allen anderen Angelegenheiten zu vertreten; Pflege und Erziehung sowie
die Vermdgensverwaltung umfassen auch die gesetzliche Vertretung in diesen Bereichen”.

31 Die Pflege des minderjihrigen Kindes umfasst besonders die Wahrnehmung des korperlichen Wohles und der
Gesundheit sowie die unmittelbare Aufsicht, die Erziehung besonders die Entfaltung der kérperlichen, geistigen,
seelischen wund sittlichen Krifte, die Forderung der Anlagen, Fahigkeiten, Neigungen und
Entwicklungsmdglichkeiten des Kindes sowie dessen Ausbildung in Schule und Beruf”.

32 Obsorge und Kinderrechte, Bundesministerium Verfassung, Reformen, Deregulierung der Justiz, 2018, pp. 2-4.
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Summary

The rights of the child in court proceedings under Austrian legislation are set forth in
several legal acts. These include the provisions of the Convention on the Rights of the Child
adopted by the United Nations General Assembly on November 20, 1989, which was ratified
by Austria in 1992, the Federal Constitutional Act on the rights of children (Das
Bundesverfassungsgesetz iiber die Rechte von Kindern) and individual provisions of the
Austrian Civil Code (ABGB) and the Amendment Act on children’s rights and surnames of
2013 (Kindschafts- und Namensrechts-Anderungsgesetz 2013 - KindNamRAG 2013).

The rights of the child in the proceedings include, in particular, providing childcare and
personal contacts. Courts are to be guided by the child’s well-being (Kindeswohl). Courts must
make decisions that will ensure that the child receives appropriate care, including food, medical
and sanitary care, housing, as well as safety, and that the child’s physical and mental integrity
is protected. The child should be afforded parents’ respect and acceptance; child’s abilities,
interests and development potential should be supported. The child’s opinion should be taken
into account depending on their understanding and ability to form their own judgements. It is
unacceptable that the child suffers any harm as a result of implementation and enforcement of
the measure ordered by the court. Courts must avoid the risk of a child experiencing harm or
violence or witnessing undesirable behavior by their guardians. It is mandatory for the court to
avoid the risk of the child being illegally abducted, detained or otherwise harmed. The rights
and interests of the child, as well as the living conditions of the child, its parents and other
environment of the child must be respected and protected. The court spares no effort to ensure
that the child has proper contacts with both parents and important people from their
environment. Court proceedings involving a child should be conducted so as to avoid conflicts
of loyalty and guilt on the part of the child. A child has the right to be heard by a court (from
the age of ten) and has the right to submit independent motion in proceedings (from the age of

fourteen).

To ensure that the above-mentioned rights of the child are respected in the proceedings,
the court appoints a child’s legal advisor (Verfahrensbeistand). This is a person with
background in psychology, but preferably with legal background too. The duties of the child’s

legal advisor include taking care of the child’s mental well-being during court proceedings,
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ensuring that the child expresses their will and explaining to the child stages of the proceedings
that are taking place and how to respond to them. A child’s legal advisor has a very important
task of preventing the child experiencing a conflict of loyalty towards their parents and
therefore, the psychological background of the child’s legal advisor and their ability to work

with the child are of key importance in this position.
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