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1. Legal basis

Legal basis for providing parental custody after the breakup of a relationship in Austria
are regulated in §§ 158-179 of the General Civil Code (Allgemeines Biirgerliches Gesetzbuch
ABGB)? § 104a Act on non-adversarial dispute resolution (AuBStrG)*.

Parental custody of a child in Austria includes both the right and the duty to take custody
of the child and responsibility for the child’s upbringing and education processes, as well as
responsibility for the child’s property affairs. Parents must also provide legal representation for

the child*.

Taking care of a minor child includes, in particular, taking care of the child’s welfare
and physical health, as well as direct supervision, upbringing, in particular, the development of
physical, mental, emotional and moral strengths, promoting the child’s abilities, talents,
inclinations and opportunities for development, and their upbringing at school and in the social

environment®.

The scope of care and upbringing depends on the parents’ living conditions. In matters
of care and upbringing, parents must also take into account the will of the child, as long as it
does not interfere with the child’s welfare or living conditions. The child’s will is afforded more
and more weigh as the child matures and is increasingly able to understand the cause and
meaning of a measure and determine their will on this basis®. A minor child is obliged to follow
the instructions of their parents. When giving and enforcing instructions, parents must take into

account the age, development and personality of the child’.

2 General Civil Code of 01.02.2013 — Allgemeines Biirgerliches Gesetzbuch ABGB vom 01.02.2013
https://www.ris.bka.gv.at/NormDokument.wxe? Abfrage=Bundesnormen&Gesetzesnummer=10001622&Parag
raf=177, accessed on 20.10.2023.

3 AuBerstreitgesetz, BGBL. 1 Nr. 111/2003 zuletzt geéindert durch BGBL. 1 Nr. 15/2013
https://www.ris.bka.gv.at/NormDokument.wxe?Abfrage=Bundesnormen&Gesetzesnummer=200030
47& Artikel=&Paragraf=104a& Anlage=&Uebergangsrecht=, accessed on 20.10.2023.

4§ 158 Sec. 1 of the Austrian Civil Code ABGB.

5§ 160 Sec. 1 of the Austrian Civil Code ABGB.

6§ 160 Sec. 2 of the Austrian Civil Code ABGB.

7§ 161 of the Austrian Civil Code ABGB.
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Austrian legislation distinguishes between sole custody of the child and joint custody of

the child provided by both parents.

Child custody laws distinguish between married, unmarried and separated parents.
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2. Joint custody of parents of a minor child
2.1. Joint custody of parents in a relationship

Both parents have custody of a minor child if they are married to each other at the time
of the child’s birth, or - if they got married later after the child’s birth - from the date they got
married®. Parents may also make relevant unanimous declarations at the registry office (of the
child’s birthplace) or make such declaration at the family court of the child’s place of residence.
If custody of the child was entrusted to both parents, and the marriage or civil union is dissolved,

both parents still have the right to joint custody of the child.
2.2. Establishing joint custody of unmarried parents

If parents were not married at the time of the child’s birth, custody of the child is vested
solely in the mother®. If custody of the child has not already been settled by the court, parents
may take joint custody of the child if they appear before a notary public at the same time and
in person to file a relevant declaration on taking joint custody of the child. When accepting the
declaration, the notary instructs the parents on the legal consequences of this act. The
declaration becomes effective once it is unanimously submitted by both parents, however, it is
possible to revoke it unilaterally (either by the mother or the father) within eight weeks of the

submission of the declaration'®.

Such declaration may also be filed with the competent district court!! or registry office,
which immediately informs the competent district court of this fact'?. Thus, parents are also

able to make custody arrangements at the registry office.

Since the reform of the law that entered into force on 1.02.2013, father of the child has
been able to, regardless of the will of the mother, demand that he be granted custody of the
child®.

8§ 177 Sec. 1 of the Austrian Civil Code ABGB.
9§ 177 Sec. 2 of the Austrian Civil Code ABGB.
10°.§ 177 Sec. 2 of the Austrian Civil Code ABGB.
11§ 177 Sec. 3 of the Austrian Civil Code ABGB.
12.§ 177 Sec. 2 of the Austrian Civil Code ABGB.
13§ 177 Sec. 2 of the Austrian Civil Code ABGB.
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Moreover, parents may submit to the court a relevant agreement on entrusting custody
to one of the parents - also modifying an existing declaration - in which it can be agreed to

entrust only one parent or both parents with custody of a joint child .

14§ 177 Sec. 4 of the Austrian Civil Code ABGB.
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3. Family court’s role in divorce proceedings

As a rule, both parents are entitled to custody of the joint child also in the event of
divorce or dissolution of the household cohabitation. Parents request the family court only to
determine in whose household the child will be given primary custody. However, it is also
possible for the parents to enter into a different agreement before the court, and for instance,

entrust one parent with sole custody of the child or limit one parent’s custody to specific issues.

If such agreement between the parents is not reached before the court within a
reasonable period of time after dissolution of the parents’ marriage or joint household, or if one
of the parents requests to be given sole custody, the court must, if it is in the best interests of
the child, make an interim order for a period of six months providing for the custody of the joint
child. This is the so-called “phase of preliminary parental responsibility” (Phase der vorldufigen
elterlichen Verantwortung). At this stage, the court determines which parent will take care of
the child in the household. The non-custodial parent must be provided with sufficient
opportunities to contact the child so that they can also care for the child and be actively engaged
in the educational process and emotional development of the child. The court prepares a detailed
contact plan with the child. Parents may agree to this plan, however, if they are unable to do so,

the court issues the necessary orders'.

Moreover, if child support has not been settled yet, the court must determine the amount
necessary for maintenance. After the expiry of the six-month period set by the court (which
may also be extended to prepare a final decision), the issue of custody of the child is finally
resolved in accordance with the best interests of the child, as well as based on experience gained
during the “phase of preliminary parental responsibility” (Phase der vorldufigen elterlichen
Verantwortung). The provision of statutory maintenance payments also plays an important role.
If the court grants parental custody to both parents, it must also determine in whose household

the child will primarily reside'®.

15 Judgement of the Supreme Court OGH 11.07.1990 1 Ob 614/90.
16 https://www.ris.bka.gv.at/Dokumente/Justiz/JJT_20110125_0OGH0002_00100B00219_10B0000_000/1JT_
20110125_OGH0002_00100B00219_10B0000_000.html, accessed on 20.10.2023.
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4. Child’s attorney

In highly controversial court proceedings concerning child custody and contact rights,
which are particularly stressful for the children in question, the court may appoint a so-called
child’s attorney. The child’s attorney should take into account only the opinions and wishes of
the minor child in such proceedings (child’s attorneys are generally hired in cases involving
children up to the age of 14). In particular, the child’s attorney must serve as the child’s contact
person and, upon the child’s consent, express the child’s opinion in the court. The child’s

attorney is bound by a no-exception confidentiality obligation.

The child’s attorney fee is paid by the parents, never by the child, in the form of a flat
court fee, the amount of which depends on the duration of the proceedings, not on the hours
worked by the child’s attorney. For the first six months there are no court fees on the work of
the child’s attorney. The obligation to pay court fees arises six months after the child’s attorney
is appointed if the child’s attorney is hired after that period. The fee is EUR 309 per parent for

every commenced 12 months of the child’s attorney’s work.

The parties may obtain legal aid (exemption from court costs) to temporarily exempt

them from paying these fees.
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5. Sole custody of the joint child

Sole custody of the child is rare in Austria because the legislator considers joint custody
to be the norm and the legislator’s will is to create an active relationship between the child and
both parents. Generally, in Austria, after a divorce or separation children remain under joint
custody of both parents. This applies both to a divorce where parents cannot reach an agreement
and divorce upon mutual consent unless otherwise agreed. In the court’s divorce decree, parents
must also specify in whose household the child will primarily reside. However, parents may

apply for joint custody of the child.

Another reason why one parent may be granted sole parental custody may be that the
other parent has violated the child’s best interests. The family court intervenes if the child is in
danger as a result of the parents’ actions, i.e. it may withdraw joint custody of the child. The
court will often approve a request for sole custody if the following reasons exist: the parents
have mutually agreed sole custody of the child in writing, the divorce decree has established
sole custody of the child, or the agreed joint custody of the child is not in the best interests of

the child.

Joint custody is not in the best interests of the child if there is a risk for the physical or

mental health of the child!”.

The reasons for a family court’s decision regarding sole custody of a child may include

the following:

- after divorce, the parents agreed to joint custody of the child, which is not in the child’s

best interests,
- parents cannot agree in whose household the child should primarily live,

- after divorce proceedings are over, one of the parents files a request for sole custody

of the child and provides the necessary justifications,

7 Judgement of the Supreme Court OGH of 25.01.2011, file no. 10b219/10b,
https://www.familienrechtsinfo.at/kinder-sorgerecht/umgangsrecht-besuchsrecht-oesterreich/, accessed on
20.10.2023.
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- there is a risk to the child’s well-being (because of neglect); or if there is a risk of using
violence against the child or if the use of violence is suspected (in this case, you should

immediately contact the police for evidence purposes),

- the parent suffers from a serious mental illness that makes it impossible for them to
care for the child, e.g. serious addiction to narcotic substances, which significantly

limits the parent’s ability to care for the child,

- serious conflicts in the parents’ relationship that adversely affect the child’s well-

being,
- there is a risk of parental abduction - kidnapping by the other parent,
- neglecting the duty to care after the child by one of the parents,

- neglecting the duty to pay support!®,

However, even if one parent behaved aggressively while married, joint custody of the
child remains in force until the competent authorities intervene. Yet, attention should also be
paid to the threat to ensure the child’s well-being, evidence should be collected and police
informed. In such circumstances, the parent should submit a request to terminate parental

custody or to find a temporary solution.

Evidence of a parent’s aggressive behavior includes medical opinions or a criminal

judgment and is crucial for the family court’s decision.

It should be noted, however, that the courts take the view that the child has the right to
contact both parents. The non-custodial parent should also be able to see the child and learn
about their life. In the case of sole custody, the non-custodial parent — regardless of whether it
is the mother or the father — has the following minimum rights: the right to be informed about
the child’s affairs and the right to talk to the child. The parent entrusted with sole custody of
the child is obliged to inform the other parent about important matters and changes in the child’s

life in due time so that the other parent can comment on these changes and be familiar with

18 https://www.oesterreich.gv.at/themen/familie_und_partnerschaft/obsorge/Seite.234001.html, accessed on

20.10.2023.
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them. The right to information includes, for example, a change of school, a change of place of

residence or medical procedures the child undergoes.

Moreover, the non-custodial parent is also obliged to raise, take care of the child and
represent them in small, everyday matters (e.g. buying food) in daily life when the child is with
them and if circumstances so require. However, if the parent authorized to contact is unable to
maintain contact with the child, they may request more information about the child’s affairs.
The child also has the right to turn to the court regarding this matter if they wish to have more
contact with such parent. If the child’s best interests are at risk, the right to information about

the child’s affairs may be limited.

Additionally, one parent may have sole custody of the child in the following cases: the
parents agree (in divorce proceedings) that the custody of the child should be entrusted to only
one of the parents, the parent poses a risk to the well-being of the minor child, or the parents
(in divorce proceedings) agree as regards (joint) custody which of the parents poses a risk to

the child’s well-being. In such cases, the court must award sole custody to one of the parents.

The court must also decide on child custody if the parents do not agree in whose
household the child will primarily reside and stay or one of the parents seeks sole custody of
the child. In these two cases, the court must entrust custody to one of the parents alone or (in

the second place) to both parents, depending on the best interests of the child.
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6. The right to contact with the child

From the legal perspective, there are no precise regulations governing how a child’s
visitation rights are to be exercised after parents’ divorce. The law does not specify how often
the non-custodial parent can contact the child. Courts only follow certain guidelines in

recommending the path to follow to parents.

The courts consider each case individually depending on the child’s relationship with
the parent in question. The two-week rule has become the accepted rule in society, although it
should be emphasized again that this is only a guideline. The specific decision of the court

depends on many individual factors.

The jurisprudence provides the following guidelines that parents can follow: young
children up to the age of two should meet with the non-custodial parent for a few hours or once
a day every two weeks. The other parent may be present during these contacts. Children
between the ages of three and six should meet with the non-custodial parent every two weeks
for a full day. Children over six should be allowed to see the non-custodial parent for a weekend

every two weeks and spend two weeks of summer holidays with them each year.

However, to counter alienation, weekly contact with the non-custodial parent is

recommended. The goal of the contacts is to maintain a lasting parent-child relationship.

It should be noted that regular contact with the non-custodial parent can help the
custodial parent. This means that the non-custodial parent can be involved in the child’s

upbringing and assume some of the parental responsibility.

Moreover, the custodial parent can apply to the court at any time for sole custody of the
child. The sole custodial parent also has the right to decide on the child’s place of residence and
establishes visitation rights during summer holidays. In the worst-case scenario, this makes it

difficult for the non-custodial parent to interact with the child.
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Nevertheless, there may be certain reasons for limiting or denying visitation rights. A
legitimate reason to fully deny a non-custodial parent the right to contact is a threat to the child’s
welfare, which is understood very broadly in jurisdiction. A threat to the welfare of the child
may include any reason which negatively affects the child’s physical or mental well-being.
However, failure to pay support by the father is not considered a sufficient reason to deny the

father contact with the child'.

19 https://www.familienrechtsinfo.at/kinder-sorgerecht/umgangsrecht-besuchsrecht-oesterreich/, accessed on

20.10.2023.
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Final remarks

The legal basis in Austria for establishing parental custody after the breakup of a
relationship are regulated by §§158-179 of the General Civil Code and §104a of the Act on

non-adversarial dispute resolution.

Child custody in Austria encompasses both the right and the obligation to take custody
of the child and responsibility for the child’s upbringing and education process and the child’s
property matters. Parents must also provide legal representation for the child. The custody of a
minor includes, in particular, the care of the child’s welfare and physical health, as well as direct
supervision, upbringing, especially the development of the child’s physical, mental, emotional
and moral skills, the promotion of the child’s abilities, talents, inclinations and opportunities
for the child’s development, as well as the child’s upbringing at school and in the social

environment.

The main child custody model used is the alternating custody model. Typically, the
courts rule that parents alternate custody of a joint child biweekly. However, it should be noted

that the final decision of the court in each case depends on many individual factors.

A parent can be denied visitation rights only under certain conditions. To take legal
action, there must be a risk to the child’s welfare. As a rule, a parent should not deny visitation
rights on their own initiative and without reason, because there may be legal consequences. The
jurisprudence of the courts takes the view that arbitrary denial of a father’s visitation rights
should be strongly discouraged unless there are concerns that the child’s welfare is at risk. The
right to contact the other parent is very important for the emotional development of the child
and their upbringing. The court may grant sole custody of a child to one parent if certain
conditions are met such as, for example, the child’s welfare is violated, the parents cannot agree
on the child’s place of residence, the child is neglected, the child is subject to violence, the
parent has mental illness that limits their ability to care for the child, the parents’ conflict
threatens the child’s welfare, there is a risk of the child being abducted by the parent, or the

parent fails to pay child support.
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A rule has been established in jurisprudence regarding temporary contact with the non-
custodial parent of a joint child. Young children up to the age of two should meet the other
parent for a few hours or once a day every two weeks. Children between the ages of three and
six should meet the non-custodial parent every two weeks for a full day. Children over the age
of six should be allowed to see the non-custodial parent for a weekend every two weeks and

spend two weeks of summer holidays with them each year.
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