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1. Legal basis

The legal basis for hearing a child during family court proceedings in Austrian legislation is
regulated in §§ 177 through 179 of the General Civil Code (Allgemeines Biirgerliches
Gesetzbuch ABGB)?, § 104a of the Act on non-adversarial dispute resolution -
AuBerstreitgesetz, (AuBStrG)* and generally in the Marriage Act of July 6, 1938*. Individual
legal provisions are also found in the Code of Civil Procedure of August 1, 18957, last amended
on July 19, 2023, the Convention on the Rights of the Child adopted by the United Nations
General Assembly on November 20, 1989°, and the Federal Constitutional Act on the Rights of
Children’.

2 Austrian Civil Code — Allgemeines biirgerliches Gesetzbuch fiir die gesammten deutschen Erblinder der
Oesterreichischen Monarchie StF: JGS Nr. 946/1811.

3 AuBerstreitgesetz, BGBI. I Nr. 111/2003 zuletzt gedndert durch BGBIl. 1 Nr. 15/2013
https://www.ris.bka.gv.at/NormDokument.wxe?Abfrage=Bundesnormen&Gesetzesnummer=200030
47 & Artikel=&Paragraf=104a& Anlage=&Uebergangsrecht=, accessed on 20.10.2023.

4 Gesetz zur Vereinheitlichung des Rechts der EheschlieBung und der Ehescheidung im Lande Osterreich und im
iibrigen Reichsgebiet, vom 6. Juli 1938, StF: dRGBI. I S 807/1938 (GBIO Nr. 244/1938).

5> Gesetz vom 1. August 1895, iiber das gerichtliche Verfahren in biirgerlichen Rechtsstreitigkeiten
(Zivilprozessordnung — ZPO) vom 1. August 1895 geéndert zuletzt am 19. Juli 2023, BGBI. I Nr. 77/2023 (NR:
GP XXVII RV 2093 AB 2155 P. 226. BR: AB 11288 P. 957.).

6 Journal of Laws of December 23, 1991, Dz.U.1991.120.526.

7 Das Bundesverfassungsgesetz iiber die Rechte von Kindern StF: BGBI. I Nr. 4/2011 (NR: GP XXIV IA 935/A
AB 1051 P. 93. BR: AB 8443 P. 793.
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2. Scope of the right of the child to be heard

The adjudicating court has a duty to hear the child that is at least ten years old in cases
involving divorce and the award of child custody®. However, this does not mean that the family
court does not hear younger children. Children younger than ten years of age should at least be
questioned by the court with respect to their will®. Hearing of a younger child may - due to the
emotional experience caused by appearing before the court - be conducted by the adjudicating
judge in another room, or it may be held before an expert or a person with education
qualifications authorized by the adjudicating court to hear the child. In the courts there are

rooms designed for such hearings'®.

The will of the child is extremely important and must be taken into account by the
adjudicating court. In case of doubt, the court is to be guided by the will of the child rather than

the opinions of adults!".

Young people from the age of fourteen have the right to file petitions before the family
court. The right to file applies to the award of custody to the parents or one of the parents
regarding that child. These applications can and should be filed by the child alone, without the

involvement of the parent or parents'2.

8 Judgements of the Austrian Supreme Court OGH 10b740/81; 70b542/87; 80b544/88; 10b623/95,
https://www.ris.bka.gv.at/JustizEntscheidung.wxe? Abfrage=Justiz&Dokumentnummer=JJT_19960130_OGH
0002_00100B00623_9500000_000&IncludeSelf=True, accessed on 20.10.2023.

9 Judgements of the Austrian Supreme Court OGH 10b740/81; 70b542/87; 80b544/88; 10b623/95,
Bundesministerium, Verfassung, Reformen, Deregulierung und Justiz, Obsorge und Kinderrechte, Wien 2018,
pp- 9-10.

10§ 176 Sec. 1b, § 177 Sec. 2 of the Austrian Civil Code, § 12 and 16 AuBStrG and judgements of the Austrian
Supreme Court OGH 10b740/81; 70b542/87; 80b544/88; 10b623/95.

1" Judgements of the Austrian Supreme Court OGH 10b740/81; 70b542/87; 80b544/88; 10b623/95,
https://www.ris.bka.gv.at/JustizEntscheidung. wxe? Abfrage=Justiz&Dokumentnummer=JJT_19960130_OGH
0002_00100B00623_9500000_000&IncludeSelf=True, accessed on 20.10.2023.

12 Bundesministerium, Verfassung, Reformen, Deregulierung und Justiz, Obsorge und Kinderrechte, Wien 2018,
p- 9,8 176 Sec. 1b, § 177 Sec. 2 of the Austrian Civil Code, § 12 and 16 AufiStrG.
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§ 138 of the Civil Code outlines the rights and the well-being of the child (Kindeswohl)
in court proceedings. The provision explicitly states that in all matters concerning a minor child,
in particular child custody and personal contacts, the best interests of the child’s well-being
(Kindeswohl) should be the guiding principle. The family court is obliged to guarantee it to the
best of its ability'®. The prerequisites listed in §138 of the Austrian Civil Code are important
criteria in assessing the well-being of the child and taking into account the interest and welfare

of the child. The family court is obliged to hear the child in cases concerning:
- provision of adequate care for the child, in particular food, medical and sanitary care,
housing”,
- good upbringing of the child, taking into account the care given to the child, ensuring
the safety and protection of the child’s physical and mental integrity'>,

- ensuring the respect due to the child and the acceptance of the child by the parents;

- promoting and supporting the child’s abilities, interests and development potential of

the child'®,

- taking into account the child’s opinion depending on their understanding and ability to

form their own views'”.

Every effort should be made to avoid harm to the child as a result of the implementation

and execution of the measure against their will'®,

13§ 138 Sec. 1 of the Austrian Civil Code ABGB.

14§ 138 Sec. 1 Item 1 of the Austrian Civil Code ABGB, Rechtliche Grundlagen und Begriffsbestimmungen der
Obsorge,insbesondere der Pflege und Erziehung, https://www.tirol.gv.at/fileadmin/themen/gesellschaft-
soziales/kinder-und-jugendliche/kinder-und-
jugendhilfe/downloads/Rechtliche_Grundlagen_und_Begriffsbestimmungen_der_Obsorge.pdf, accessed on
30.08.2023.

15§ 138 Sec. 1 Item 2 of the Austrian Civil Code ABGB.

16§ 138 Sec. 1 Item 3 and 4 of the Austrian Civil Code ABGB.

17§ 138 Sec. 1 Item 5 of the Austrian Civil Code ABGB, https://www.tirol.gv.at/fileadmin/themen/
gesellschaft-soziales/kinder-und-jugendliche/kinder-und-
jugendhilfe/downloads/Rechtliche_Grundlagen_und_Begriffsbestimmungen_der_Obsorge.pdf, accessed on
30.08.2023.

18§ 138 Sec. 1 Item 6 of the Austrian Civil Code ABGB, https://www.tirol.gv.at/fileadmin/themen/
gesellschaft-soziales/kinder-und-jugendliche/kinder-und-
jugendhilfe/downloads/Rechtliche_Grundlagen_und_Begriffsbestimmungen_der_Obsorge.pdf, accessed on
30.08.2023.
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The primary task is to avoid the risk that the child will experience harm or violence

themselves or witness them in the presence of important caregivers'.

This provision is also repeated in §137 Sec. 2 of the Austrian Civil Code ABGB. Parents
have a duty to support the child and their development and all forms of violence are
unacceptable?’. It is obligatory to avoid the risk that a child will be unlawfully abducted by one
parent or otherwise harmed by that parent?!.

It is indispensable for the child to have proper contact with both parents and important
people from their social environment. It is imperative that the child’s attachment to these people
be respected. Court proceedings involving the child should be conducted so as to avoid conflicts
of loyalty and guilt on the part of the child®’. The rights and interests of the child should be
respected and protected, along with the living conditions of the child, their parents and the

child’s other environment®.

19°§ 138 Sec. 1 Item 7 of the Austrian Civil Code ABGB.

20 Eltern haben das Wohl ihrer minderjihrigen Kinder zu fordern, ihnen Fiirsorge, Geborgenheit und eine
sorgféltige Erziehung zu gewéhren. Die Anwendung jeglicher Gewalt und die Zufiigung korperlichen oder
seelischen Leides sind unzuléssig. Soweit tunlich und mdglich sollen die Eltern die Obsorge einvernehmlich
wahrnehmen”.

21§ 138 Sec. 1 Item 8 of the Austrian Civil Code ABGB.

22§ 138 Sec. 1 Item 9 and 10 of the Austrian Civil Code ABGB.

23§ 138 Sec. 1 Item 11 and 12 of the Austrian Civil Code ABGB.
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3. Matters that require a hearing of the child

The child has the so-called right to be heard in court. This is to ensure that the judge will
also listen to the wishes of the minor child. However, the child’s wishes are not the only
determining factor and other factors should also be taken into account. As the child grows up,
their wishes become more important, because the more mature the child is, the easier it is for

them to justify their decision®*.

The child has certain rights in the divorce proceedings. The child can express their will
regarding the transfer of parental custody, however, the fact is that the expression of the child’s
will is not sufficient for the transfer. The court is obligated to hear the child’s opinion and
priorities. The court should consider the request of a child over the age of fourteen to change
parental custody. The family court grants the child’s request provided that the child’s decision
was not made under the influence of the other parent or their family and was made
independently by the child®. Even if the custodial parent performs their parental duties

perfectly, the will of the child cannot be ignored.

The child has the right to decide where to stay and reside. The family court that takes

its decision is guided by the welfare of the child and therefore hearing the child is essential?®.

The adjudicating court must hear the child in all matters concerning their welfare. The

court must take decisions that best protect the welfare of the child?’.

Regardless of the divorce or separation of parents, the child has the right to contact both
parents, because jurisdiction takes the position that it is necessary for the development of the
child’s personality and psyche. Austrian courts derive this right from the Convention on the

Rights of the Child adopted by the United Nations General Assembly on November 20, 19898,

24 Judgements of the Austrian Supreme Court OGH 10b740/81; 70b542/87; 80b544/88; 10b623/95,
Bundesministerium, Verfassung, Reformen, Deregulierung und Justiz, Obsorge und Kinderrechte, Wien 2018,
pp. 9-10.

25§ 138 Sec. 1 Item 9 and 10 of the Austrian Civil Code ABGB.

%6 Judgements of the Austrian Supreme Court OGH 10b740/81; 70b542/87; 80b544/88; 10b623/95,
Bundesministerium, Verfassung, Reformen, Deregulierung und Justiz, Obsorge und Kinderrechte, Wien 2018,
pp- 9-10.

27°§ 139 of the Austrian Civil Code ABGB.

28 Journal of Laws of December 23, 1991, Dz.U.1991.120.526.
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and from the Federal Constitutional Act on the Rights of Children?’. Therefore, the court must
hear the child’s views on how often and how the child intends to exercise their right to contact
both parents. The court’s task is to take this right into account and issue a judgement that will
satisfy the child’s wishes. Parents are obliged to comply with the child’s wishes. On the other
hand, children over the age of 14 cannot be forced to have contact with their parents or a parent

if they expressly do not wish it to happen®.

Establishment of the right to determine residence derives from Art. 162 of the Austrian

Civil Code ABGB and is part of the right of custody.

Regardless of whether parents have sole or alternating custody, both parents can travel
abroad with their children. Parents who have been granted legal custody can usually go on
holidays with their children. In the case of joint custody (alternating custody), the custodial
parent may travel to any country as long as the welfare of the child is not jeopardized. The
custodial parent does not need the consent of the other parent to travel abroad. It is sufficient

for them to inform the custodial parent of this fact’!.

Parents who do not have joint custody of children can also travel with their children.
For this purpose, the custodial parent must hand over the passport to the other parent. The
custodial parent may refuse only if there are serious concerns that the child may be abducted or

that the holiday destination poses a risk to the welfare of the child.

2 Das Bundesverfassungsgesetz iiber die Rechte von Kindern StF: BGBI. I Nr. 4/2011 (NR: GP XXIV 1A 935/A
AB 1051 P. 93. BR: AB 8443 P. 793.

30 Bundesministerium, Verfassung, Reformen, Deregulierung und Justiz, Obsorge und Kinderrechte, Wien 2018,
pp- 9-10.

31 Bundesministerium, Verfassung, Reformen, Deregulierung und Justiz, Obsorge und Kinderrechte, Wien 2018,
pp. 9-10.
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4. Child’s hearing vs. assistance of child’s attorney

The child’s hearing before the court is held with the assistance of the child’s attorney. This
is a separate legal institution designed to more fully exercise the rights of the child and to clearly
articulate the child’s will. The child’s attorney should be the child’s contact person and
confidant, and be the “voice of the child” if the child is unable or unwilling to speak up. The
child’s attorney is not a legal representative of the child or a party to the proceedings and is not
comparable to a court-appointed expert (sui generis - the function of the child’s attorney -
guardian of the child). The function of the child attorney in court proceedings is largely limited
to mediating (articulating) the will of the child. Finding or presenting evidence to the court is

not among their usual statutory duties™?.

2 § 104a Sec. 1 of the Act on non-adversarial dispute resolution — AuBerstreitgesetz, and
https://jba.gv.at/geschaeftsbereiche/kinderbeistand/, accessed on 20.101.2023.
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5. Appointing the child’s attorney

§ 104a states that that “In proceedings before the family court concerning custody or
personal contact, an attorney (guardian) shall be appointed for a minor under 14 years of age
and, if particularly necessary, with the minor’s consent, also for a minor under 16 years of age,
if this is necessary to provide support to the minor due to the intensity of the dispute between
the parents and the other parties to the dispute and the court has the option of appointing an
attorney from among suitably qualified persons®*. Only persons designated by the Austrian
Federal Ministry of Justice (Bundesministerium fiir Justiz) or on its behalf by the Justice
Support Agency (Justizbetreuungsagentur) may be appointed by the court to act as child’s
attorneys. Only persons who are suitable for this position by virtue of their profession,
professional experience in working with children and adolescents, and education background

may be selected to serve as a child’s attorney>.

The child’s attorney is obliged to maintain the necessary contact with the minor child
and is obliged to keep them informed of the course of proceedings. They are obliged to keep
confidential the facts entrusted to them or such facts of which they became aware in the course
of performing their duties. In consultation with the minor, they must express their opinion to

the court in the interest of the child?>.

The child’s attorney as their spokesperson has a number of procedural rights. They are
entitled to inspect the files. They should be informed of all deadlines and actions taken by the
parties. They may participate in all oral proceedings and, at their request, accompany the minor
in taking of evidence outside the oral proceedings. All requests of the parties should be sent to
them. They should be informed of further proceedings in the child custody case by sending the

motion initiating the proceedings®.

Operation of the child’s attorney ends when the case is finally resolved. The court may

dismiss the child’s attorney earlier if the welfare of the minor so requires. In connection with

33§ 104 a Sec. 1 of the Act on non-adversarial dispute resolution — AuBerstreitgesetz, BGBI. I Nr. 111/2003, BGBI.
I Nr. 15/2013.

34§ 104a Sec. 1 of the Act on non-adversarial dispute resolution — AuBerstreitgesetz.

35§ 104a Sec. 2 of the Act on non-adversarial dispute resolution — AuBerstreitgesetz.

% § 104a Sec. 3 of the Act on non-adversarial dispute resolution — AuBerstreitgesetz.
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the legal resolution of the case, the child’s attorney must ultimately discuss with the minor child
the course of the proceedings and their outcomes®’. If in the course of appointing a guardian for
the child, there are other proceedings pending, which also involve a resolution by a family or
civil court, concerning the same minor, the court extends the power of the child’s attorney until

not later than the conclusion of these further proceedings®.

It should be noted that appointing the child’s attorney and the establishment of their
mandate to operate for the child may be revoked. The Austrian Federal Ministry of Justice and
the authority that appointed a lawyer for the child may revoke the appointment of a lawyer for
the child for good cause. If such a reason exists, the court is obliged to remove it and appoint

another attorney for the child under the conditions set forth in § 1%°.

37§ 104a Sec. 5 of the Act on non-adversarial dispute resolution — AuBerstreitgesetz.

38 Ibidem.
39§ 104a Sec. 6 of the Act on non-adversarial dispute resolution — AuBerstreitgesetz.
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6. Professional background of child’s attorney

A child’s attorney must have a certain educational background. They do not have to be
lawyers; rather, they must be people who have a degree in social pedagogy, who have completed
training in pedagogy, upringing science or psychology, have completed training as
a psychotherapist, clinical psychologist, health psychologist or a psychoanalytic pedagogical
counselor or someone who has comparable higher education. In addition, the child’s attorney
must have relevant professional experience in the psychosocial profession. In particular, they
must have several years’ professional experience working with minors of different ages and
with divorced families, and be familiar with the newest scientific research on stress in children
caused by separation or divorce (the dynamics of separation) (these are the so-called basic

qualifications - Grundqualifikationen).

After completing their education, a person intending to serve as a child’s attorney should
still strive to acquire additional qualifications and expertise, especially in the areas of family,
youth welfare and procedural law (legal basics of procedural law), communication (especially
with children) and crisis management/constructive conflict resolution. Finally, a candidate for
the child’s attorney must complete further training of at least fifty hours within five years and

provide a proof of this to Justizbetrueungsagentur - JBA*!

4§ 104a Sec. 1 of the Act on non-adversarial dispute resolution — AuBerstreitgesetz, and
https://jba.gv.at/geschaeftsbereiche/kinderbeistand/, accessed on 20.101.2023.
4! Ibidem.
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