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Introductory remarks

It is unquestionable that children should actively engage in court procedures and
decisions. In any court proceeding that somehow involves them, a child should have the
opportunity to express themselves. When considering the legal aspects concerning a child’s
situation in court proceedings, it is important to remember that the child may take on different

roles, such as being a victim, witness, or even a perpetrator of violence.

The fundamental legal rights guaranteed by the applicable Canadian legal system are
rooted in the Convention on the Rights of the Child. The significance of the Convention is
underscored by the fact that its provisions are relevant to all aspects of a child’s life, covering
all domains where their rights may be at stake. Canadian law incorporates principles such as
the best interests of the child, the child’s right to freely express views on all matters concerning
them, the right of a child separated from their parent to maintain personal relations with both
parents, and the principle of joint responsibility of parents for the upbringing and development
of the child. Consequently, this analysis will offer a comprehensive examination of Canadian
legal solutions pertaining to the regulations for a child’s involvement in court proceedings in

alignment with the provisions outlined in the Convention.
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1. The Convention on the Rights of the Child

The Convention on the Rights of the Child is the most widely and rapidly ratified
fundamental human rights treaty in history. Along with the three Optional Protocols, it provides
a solid foundation for the protection of children’s rights worldwide. It provides a full range of

civil and political rights, as well as economic, social and cultural rights of the child.

In 1990, Canada decided to sign the Convention on the Rights of the Child' to strengthen
its efforts to protect children. Canada participated in the 1990 World Summit on Children and
worked to recognize the need to improve the health and rights of women and children around
the world as Canada’s top development priority. The Government of Canada ratified the
Convention on December 12, 1991, which means that the country undertook to comply with
the standards set forth in the Convention. The Convention has not been expressly incorporated
into domestic law by a specific act or acts, and thus it cannot constitute the basis for an action
in Canadian courts®. This is in line with Canada’s usual approach to implementing international
human rights treaties that have been ratified and function under a wide range of existing
measures at the federal, provincial and territorial levels - including the Canadian Charter of
Rights and Freedoms®, legislation, policies and programs — in order to fulfill its treaty
obligations*. Canada has entered two objections to the Convention. The first one concerns
adoption provisions to avoid conflict with customary forms of care among Aboriginal peoples.
The second one concerns the provision governing the deprivation of liberty of children (in the
juvenile criminal justice system), where Canada reserves the right not to separate children from
adults where it is not practicable or appropriate to do so. With regard to the constitutional and

legal context, it is important to remember that Canadian judges are bound by three general

! Convention on the Rights of the Child adopted by the United Nations General Assembly on November 20, 1989,
https://unicef.pl/co-robimy/prawa-dziecka?gad_source=1&gclid=EAlalQobChMIrdT6ic6Fgw
MVy4VoCRITTgicEAAYASAAEgIk1PD_BWE [accessed on 10.11.2023].

J. F. Noél, The Convention on the Rights of the Child, https://www justice.gc.ca/eng/rp-pr/fl-l1f/divorce/crc-
crde/conv2a.html [accessed on 15.11.2023].

The Constitution of Canada includes the Constitution Act of 1982 describing the Canadian system, while
individual rights and freedoms are regulated by the Canadian Charter of Rights and Freedoms. The text of the
Constitution of Canada can be found at: http://libr.sejm.gov.pl/tekO1/txt/konst/kanada-c2-s.html [accessed on
15.11.2023]. In Canadian domestic law, individual rights and freedoms are regulated by statutory acts: Canadian
Bill of Rights of 1960, Canadian Human Rights Act and provinces’ acts. Cf. M. Gabry$, Przewodnik po
konstytucji  Kanady. Akt konstytucyjny z 1982 r., cze§¢ druga, Krakow 2017, pp. 22-24,
https://ruj.uj.edu.pl/xmlui/bitstream/handle/item/53954/gabrys_przewodnik_po_konstytucji_
kanady_czesc_druga_2017.pdf?sequence=1&isAllowed=y [accessed on 15.11.2023].

4 Ibidem.
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constitutional principles that play a decisive role in the incorporation of international treaties
into Canadian law and the application of these treaties by courts. These principles are the
separation of powers, the sovereignty of parliament and the supremacy of the constitution, one
of the aspects of which is the provision on the division of power between the federal government
and the provinces. In Canada, the federal executive power has the exclusive power to conclude
international treaties, while both the federal and provincial/territorial legislatures have the
power to make laws and issue ordinances. Obviously, this separation of powers would be
changed if the government could change domestic law simply by signing an international
agreement and thereby do indirectly what it cannot do dire:ctly5 . In Canada, therefore, the dual
approach separates international treaties from domestic law. Therefore, the incorporation of
Canada’s international obligations into domestic law must, in principle, be done in a manner
consistent with the division of competences between the two levels of power (federal and
provincial). The Charter contains provisions relating to both federal jurisdiction (such as
divorce and criminal law) and provincial and territorial jurisdiction (education and health). It is
therefore up to all jurisdictions to take measures to implement Canada’s obligations under the
Convention. It should be noted, however, that the Convention may be invoked for interpretative
purposes. The Supreme Court of Canada has referred to the provisions of the Convention

several times in its judgments®.

Source of information: https://www.justice.gc.ca/eng/rp-pr/fl-1f/divorce/crc-crde/conv2a.html
[accessed on 15.11.2023].
% Supreme Court Judgement Gordon v. Goertz [1996] 2 SCR 27, https://scc-csc.lexum.com/scc-csc/sce-
csc/en/item/1380/index.do [accessed on 15.11.2023].
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2. Canadian law

Certain rules set forth in the Convention apply in the context of divorce proceedings.
This concerns in particular the best interests of the child, the right of a child separated from
their parent to maintain personal relations with both parents, the child’s right to freely express
their views in all matters relating to the child, and the principle of joint responsibility of parents

for the upbringing and development of the child’.

Art. 3 of the Convention states that in all actions relating to children undertaken by
public, private and social welfare institutions, courts, administrative authorities or legislative
bodies, the primary aim should be to protect the interests of the child. Since the Convention
does not define the concept of the best interests of the child, it is accepted that the Convention

makes the best interests of the child a general principle applicable to this act as a whole®.

The Convention obliges states parties to respect and guarantee, within the limits of its
jurisdiction, the rights contained therein towards every child, without any discrimination,
regardless of race, skin color, sex, language, religion, political opinions, property status,
disability or birth status. When the Convention on the Rights of the Child was established, the
emphasis shifted fundamentally to the recognition of the child as a true subject of law. In this
context, “child’s rights” defined in the Convention go beyond mere protection and are
formulated as true fundamental rights of the individual. The concept of a child’s best interests
was once abstract and too often invoked erroneously to legitimize decisions taken to protect the
child, must now be interpreted from the point of view of the child and their rights. This means
that no one can claim to make decisions or do anything else in the interests of the child or in
the best interests of the child if at the same time the child’s fundamental rights are not

th

recognized and respected’. The Divorce Act'? states that the interests of the child must be taken

into account in divorce proceedings. The statutory term “best interests of the child” means that

7 Children’s Rights in the Canadian Legal System, https://www.scyofbc.org/wp-content/uploads/2016/02/Child-
Rights-in-Canadas-Legal-System-Complete.pdf [accessed on 15.11.2023].

8 J.F. Noél, The Convention..., , https://www justice.gc.ca/eng/rp-pr/fl-1f/divorce/crc-crde/conv2a.html [dostep:
15.11.2023]; D. Martines, Children’s Legal Rights in Canada under the United Nations Convention on the
Rights of the Child, p. 5, https://www.cba.org/CBAMediaLibrary/cba_na/PDFs/Publications%20And%
20Resources/Toolkits/ChildRights/LegalRightsUnderUNConvention_Martinson.pdf [accessed on 15.11.2023].

 JF. Noél, The Convention..., https://www justice.gc.ca/eng/rp-pr/fl-1f/divorce/crc-crde/conv2a.html
[accessed on 15.11.2023].

10 Divorce Act (RSC 1985, c. 3 (2nd Supp)), https://laws-lois.justice.gc.ca/eng/acts/d-3.4/ [accessed on
15.11.2023].
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the court primarily takes into account the physical, emotional and mental safety, security and

well-being of the child (Art. 16 Sec. 2).

Art. 12 of the Convention on the Rights of the Child is of key importance for the subject
of this analysis. In this Article the States Parties to the Convention assure to the child who is
capable of forming his or her own views the right to express those views freely in all matters
affecting the child, the views of the child being given due weight in accordance with the age
and maturity of the child. For this purpose, the child shall in particular be provided the
opportunity to be heard in any judicial and administrative proceedings affecting the child, either
directly, or through a representative or an appropriate body, in a manner consistent with the
procedural rules of national law. This provision is of fundamental importance for defining the
principle of allowing children to express their own views, which is a precondition for the
existence, and not the exercise, of the child’s right to freely express their views!!. Hearing the
child is of great importance, not only in proceedings that affect the child, but also in proceedings
in which the child is not a party but the outcome of which may be decisive. The Convention
guarantees the child the freedom to express his or her own views, but also guarantees the right
to be heard in judicial or administrative proceedings that concern them. The above-mentioned
Art. 12 of the Convention is supplemented by Art. 9 that guarantees to the child, and to all
interested parties, the opportunity to participate in court proceedings and the opportunity to

express their own views.

Laws passed by provinces and territories contain certain provisions regarding children’s
participation in court proceedings by indicating that the child’s views are a factor to be taken
into account in determining the child’s best interests in the light of family and child protection
legislation. Children over the age of 12 are to be notified and take part in a child protection
hearing as regulated by the Child, Family and Community Service Act'?. Additionally, the Act
specifies that the child’s opinion should be taken into account when making decisions regarding
the child. A child over 12 years of age and the person caring for them are informed about the
scheduled hearing date (Sec. 4, Art. 33.1 of the Act). It is necessary to appoint an attorney for

the child in court proceedings, in accordance with the British Columbia Family Law Act, which

""" JF. Noél, The Convention..., https://www justice.gc.ca/eng/rp-pr/fl-1f/divorce/crc-crde/conv2a.html
[accessed on 15.11.2023].

12 Child, Family and Community Service Act [RSBC 1996] CHAPTER 46, hitps://www.canlii.org/
en/bc/laws/stat/rsbc-1996-c-46/latest/rsbc-1996-c-46.html [accessed on 15.11.2023].
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allows the courts to appoint a lawyer for the child if the nature of conflict between the parties
impairs their ability to act in the best interests of the child and it is necessary to protect the
child’s best interests. This is not a government funded lawyer in British Columbia, but the court
may split the costs between the parties or charge the costs to one party. Some provinces have
offices or organizations that provide legal representation for children in certain matters, such as
the Office of the Children’s Lawyer (Ontario) and the Children’s Legal and Educational

Resource Centre (Calgary)'>.

A good example is a judgment of the Supreme Court of Canada in AC v. Manitoba
(Director of Child and Family Services), 2009 SCC 30, [2009] 2 SCR 181, which upheld a

child’s right to decide about their medical treatment'*

. The court found a child under 16 years
of age who refused a blood transfusion due to their religion to be incapable of deciding to refuse
blood transfusion which was necessary to avoid serious consequences for the child’s health.
For a child under the age of 16, provincial child and family services legislation authorizes the
court to order treatment that it considers to be in the best interests of the child. In the case of a
child aged 16 years or over, the court cannot order any treatment without the child’s consent
unless the court finds that the child is not able to understand relevant information or
consequences of a treatment decision. Whereas in a judgment of the Supreme Court of British
Columbia'®, the judge stated that he could interview the child even in the absence of consent
from both parents. The judge has a duty to consider on a case-by-case basis whether such a
hearing should take place. The court held that its discretion to question the child, even in the
absence of consent, was based on its parens patriae jurisdiction (the inherent power to act in
the best interests of children). The judge must consider on a case-by-case basis whether it is in
the best interests of the child in question to hold such a hearing. In doing so, the judge may
consider the overall goals of such a hearing and the overall benefits and concerns of the hearing

process. In addition, the judge may take into account case-specific factors when considering the

relevance of the information that could be obtained to the issues to be resolved, the reliability

13 Source of information: https://www.cba.org/Publications-Resources/Practice-Tools/Child-Rights-Toolkit/

theChild/Child-Participation [accessed on 25.11.2023].

Source of information:
https://www.canlii.org/en/ca/scc/doc/2009/2009scc30/2009scc30.html ?autocompleteStr=
A.%20C.%20v.Manitoba%?20(Director%200f%20Child%20and %20Family %20Services) %2C%202009%20S
CC%2030%2C%20%5B2009%5D%202%20S.C.R.%20181%20&autocompletePos=1
5 LEG v. AG 2002 BCSC 1455, https://www.bccourts.ca/jdb-txt/SC/02/14/2002bcsc1455.html [accessed on

15.11.2023].
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of the information and the need for a hearing rather than obtaining information in the normal
way. The issue of whether the parent consents to the interview is also important. The specific
reasons for a parent’s refusal to consent may be important in establishing suitability, credibility

and necessity.

The Nunavut Court of Justice judgement'® states that the child’s best interests are the
most important factor in determining whether a child should be present. It is widely recognized
that the best interests of the child are at least partly achieved by ensuring that the child has a
meaningful involvement in decisions that affect them. The best way to achieve meaningful
participation will depend on the child and the circumstances. Indeed, there may be cases where
a child’s presence in the courtroom may actually undermine the goal of meaningful
participation. The initial measure in safeguarding the child’s best interests is to guarantee their
physical safety. One cannot even begin to address emotional and mental well-being until
physical safety is no longer an issue. Ultimately, the court decided that the child would not be

present during the hearing and that they would be represented by their legal advisor.

Children may be involved in criminal proceedings as witnesses, often testifying about
their victimization, or as alleged perpetrators. Although other provisions of the Convention have
been frequently cited in cases involving both child victims and perpetrators of crime, Art. 12 of
the Convention has almost never been cited in the context of any type of criminal proceedings
(although other provisions have been influential in Canada in the development of constitutional

protection for young offenders).

In federal law, the Youth Criminal Justice Act'’

is important. Part 1 titled Declaration
of Principles (Policy for Canada with respect to young persons) states that specific principles
apply in the Act to proceedings against minors, and that young persons in particular have the
right to be heard in the course of processes other than the decision to initiate criminal

proceedings and to participate in those that lead to decisions concerning them. Moreover, the

16 Child and Family Services v. ET & TT, 2015 NUCJ 11 (CanLIl), https://www.canlii.org/
en/nu/nucj/doc/2015/2015nucj11/2015nucj11.html?autocompleteStr=%E2%80% A2 %09Child%20and %20Fa
mily%?20Services%20v.%20E.T%20%26%20T.T.%2C%202015%20NUCJ%2011%20&autocompletePos=1
[accessed on 15.11.2023].

17 Youth Criminal Act S.C. 2002, c. 1, https://laws-lois.justice.gc.ca/eng/acts/Y-1.5/ [accessed on 15.11.2023].
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Act allows access to documents and case files at the request of a young person or their counsel

(Art. 119 Sec. 1), which means that the child or counsel participates in the proceedings.

In addition to the protection afforded to adults involved in Canadian criminal trials under
both the Criminal Code and the Charter of Rights and Freedoms, the Youth Criminal Justice
Act provides youth with special and significant rights in recognition of their greater
vulnerability, for example it limits police interviews of young persons suspected of committing
an offence. Art. 146 of the Act allows a statement of a young person under certain conditions.
A person under 18 years of age may not make any oral or written statement to a police officer
unless the person to whom the statement was made has, before the statement was made, clearly
explained to the young person, in language appropriate to their age and understanding that a
young person is under no obligation to make a statement, any statement made by a young person
may be used as evidence in proceedings against him or her, the young person has the right to
consult counsel and a parent or other person, and any statement made by the young person is
required to be made in the presence of counsel or any another person, unless the young person
wishes otherwise, the young person has had a reasonable opportunity to consult with a counsel
and a parent before making the statement or, in the absence of a parent, an adult relative or, in
the absence of a parent and an adult relative, any other appropriate adult chosen by the young
person, as long as that person is not a spouse, a co-accused or under investigation in respect of
the same offence, the young person has been given a reasonable opportunity to make the

statement in the presence of the person of their choice'®.

18 More information at https://www justice.gc.ca/eng/rp-pr/other-autre/article12/p3a.html
[accessed on 15.11.2023].
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Summary

Children’s rights in court proceedings have been examined with regard to civil, family,
and criminal cases. The Convention on the Rights of the Child exerts the most significant
influence on civil and family court proceedings. This influence is attributed to the role of the
Convention in establishing the child as a legal entity. Consequently, children’s rights extend
beyond mere protection and are articulated as fundamental individual’s rights. This implies that
the rights of children must be acknowledged and honored in both court proceedings and the
detention of a young person suspected of committing an offense. It is crucial to highlight that,
in accordance with the Convention, a child is defined as any human being under the age of

eighteen years.

The unique characteristic of the Canadian legal system lies in the fact that regulations
pertaining to children’s involvement in court proceedings are established at both the federal and
territorial (provincial) levels. A common thread across these regulations is the acknowledgment
that a child’s views should be considered when determining their best interests. Furthermore,
the Canadian Charter of Rights extends its protection to children, ensuring it is at least as
comprehensive as the safeguards guaranteed by the Convention on the Rights of the Child and
other international legal instruments. The Charter is perceived as an act increasing
centralization by introducing a single standard in the protection of civil rights across Canada, it
has led to greater legalism in the activities of state bodies'®. The binding nature of the Charter

has been expressed by the Supreme Court in its jurisdiction®”.

9 M. Gabry$, Przewodnik po konstytucji..., p. 24, https://ruj.uj.edu.pl/xmlui/bitstream/handle/item/53954/
gabrys_przewodnik_po_konstytucji_kanady_czesc_druga_2017.pdf?sequence=1&isAllowed=y
[accessed on 15.11.2023].

20 Reference Re Public Service Employee Relations Act (Alta.), [1987] 1 S.C.R. 313, https:/scc-
csc.lexum.com/scc-csc/sce-csc/en/item/205/index.do [accessed on 15.11.2023]; Sriskandarajah v. United States
of America, 2012 SCC 70, [2012] 3 S.CR. 609, https://scc-csc.lexum.com/scc-csc/scc-
csc/en/item/12769/index.do [accessed on 15.11.2023]. This judgment of the Supreme Court discusses the issue
of the right of extradition, which may be limited by the provisions of Art. 6 of the Constitution Act of 1982
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